































THE LAW REPORTER. 


SEPTEMBER, 1842. 


THE CASE OF THE BOORNS. 


Ir is a common reproach against the legal profession, that advocates 
undertake the defence of criminals whom they know to be guilty. An 
unsuccessful defence is viewed as conclusive evidence, that it should 
not have been undertaken ; and a successful one, as an unwarrantable 
prostitution of talents to a bad cause ; as a wrong done to society un- 
der the sanction of law. In either case, the community has prejudged 
the prisoner and demanded his punishment, often upon a very slicht 
knowledge of the facts. ‘The successful advocate is sometimes re- 
garded as a bad citizen, whose energies have been directed to breaking 
the bars of a tiger’s cage, and causing the remorseless savage a little 
longer to pursue its depredations. In any event, the profession are 
often stigmatized as the ‘ indiscriminate defenders of right and wrong 
by the indiscriminate utterance of truth or falsehood.”’ 

In thus uncharitably condemning the bar, it is illogically supposed, 
that, because a person is convicted, no good man should have under- 
taken to defend him ; or because he has committed a crime, that he 
ought to be convicted on his trial. 

Neither of these positions is true. No lawyer is bound to know or 
to care, as a lawyer, whether his client is innocent or guilty. The 
mere conviction of an indicted criminal does not answer the ends of 
justice, but his conviction according to the forms and principles of 
law. It is not the evidence which satisfies public opinion that ought 
to condemn a man, but that which, submitted to the prescribed tests, 
will satisfy a jury. All stories have two sides. The prisoner’s coun- 
sel gives the prisoner's side, and the government’s counsel that of the 
public. Eve ry man has secured to him a fair and impartial trial. It 
would be neither fair nor impartial if only one side of the case were 


VOL. V.— NO. V. 25 











RRR PS. eet. TALIA ORL, SRE 


oe - ae 


tte! os 


194 The Case of the Boorns. 


heard, and all the effort directed against the prisoner. The solem; 
proceedings of courts of justice would be worse than mockery, if forms 
were to be set aside and principles disregarded, even when the pris- 
oner’s guilt is written in letters of light. 

The public are as much concerned that convictions shall be had 
only according to law, as they are that crime shall be punished. 
Lynch law dispenses summary Justice. Acting upon sudden | impulse, 
with certain and often correct opinions of guilt, not seldom seizing it: 
victim flagrante delicto, it deals its terrific blows with unerring ain. 
No defence avails, no ingenious pleading, no captivating eloquence 
turns aside its awful vengeance. ‘Though its code is written in blood, 
though humanity is shocked by the terrific vindictiveness and appalling 
suddenness of its visitations, yet it has sometimes eradicated evils 
terminated systematic crime and reformed communities grovelling in 
wickedness, as the thundergust purifies the air. But who justifies 
the practisers under this code? Whose veins are not chilled by the 
thought, that this dark and remorseless demon may find sustenance in 
all parts of our land? Yet our Courts would be only the sanctioned 
tribunals of the monster, if prisoners were convicted before them in 
disregard of those forms and principles of law, created and preserved 
as well for the protection of the innocent as the punishment of the 
guilty. 

It is the advocate’s high duty to the public to see that forms and 
principles are observed. That if his client is convicted, he is con- 
victed according to law. That he is slaughtered only by the legal 
axe, wielded by legal hands. 

In most cases the advocate cannot knaw, but can only suspect the 
prisoner’s guilt. No code of morals requires suspicion to produce the 
results of certainty. Even confessions are not always conclusive evi- 
dence of guilt; for these have been made sometimes under mistaken 
notions of their effect; sometimes with sinister design' ; = 
by the influence of fanatical preachers, who, under the cloak of 1 
ligion, conceal the barbarity of inquisitors. ‘The law presumes ever) 
man innocent ull proved to be guilty. They who most loudly con- 
demn the profession adopt the opposite of the maxim. They requir 
the lawyer to “usurp the functions of the judge,” and supercilious ly 
to assume the infallibility of his own determination. To disregard the 
merciful rule, that doubts w eigh in favor of the accused, and practically 
to condemn by refusing to assist him. Even should a lawyer actually 
know the guilt of his client, that knowledge should affect only the 
mode in which he conducts the defence. We do not assent to Lord 
Brougham’s doctrine, that an advocate is bound to defend his client 





' Mr. Chitty mentions the case of an innocent person making a false constructiv: 
confession, in order to fix suspicion on himself alone, that his guilty brothers might 
have time to escape ; a stratagem which was completely successful ; after which he 
proved an alibi in the most satisiactory manner. — Greenleaf on Evidence, 242, note | 
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‘by all expedient means’? — “to protect him at all hazard and cost 
to all others” — to disregard “the alarm, the suffering, the torment, 
the destruction which he may bring upon all others.” We do not de- 
fend the practice of attacking the characters of innocent witnesses to 
destroy the force of their testimony. Nor do we apologize for the 
counsel’s course on the trial of Courvoisier. But we do say, that Mr. 
Phillips was justified in defending that wretched culprit, that the 
public might be justly satisfied that he was condemned by the prin- 
ciples of law, and not by the impulse of prejudice and passion. 

In many capital trials, the skeleton of the case mentioned at the 
head of this article is raised, like the ghost of a murdered man, to scare 
the jury. As prisoners have been sometimes erroneously convicted 
and even executed upon circumstantial evidence, a common course of 
argument in capital defences is to expatiate upon the danger of relying 
upon such evidence. Several cases reported in the books are always 
thrown at the jury in one grand and final discharge. Like the shot 
from a battery of Paixhans, if no other damage is done, they burst 
with terrific noise and envelope the case in a great cloud of “ reason- 
able doubts.”’ The trial of the Boorns is frequently used for this pur- 
pose. A detail of the facts may interest the general reader, and prove 
the truth of the foregoing remarks. 


On the 19th of May, 1813, Stephen and Jesse Boorn, with Rus- 
sell Colvin, and Lewis Colvin, his son, were seen in the morning 
by a neighbor, one Thomas Johnson, in Manchester, Vermont, 
picking up stones in a field. They were seemingly in a quarrel. 
Johnson had a full view of them, but was concealed from their sight. 
In the course of the quarrel, according to the testimony of Lewis, 
Colvin first struck Stephen, who then knoc -ked the former down with 
aclub. The blow brought no blood. Lewis ran off, and neither he 
nor Johnson saw Colvin again. 

The sudden departure of Colvin excited at the time some inquiry 
as to what had become of him. As he was, however, in the habit of 
mysteriously absenting himself, sometimes for months together, being 
occasionally in a state of mental derangement, it was supposed by his 
friends and neighbors that he would shortly return. There were, 
however, some vague suspicions that this time he had been mur- 
dered. ‘They arose from the fact of the quarrel, and from contradic- 
tory declarations by the Boorns in regard to his disappearance 
r death. Many witnesses subsequently, on the trial, testified to 
these contradictions, as well as to singular observations made by 
the Boorns in relation to the affair. Amongst other things, Stephen 
told Mr. and Mrs. Baldwin, four years after Colvin’s disappearance, 
that the latter went off in a strange manner into the woods, at the 
time he (Stephen), Colvin and Lewis were picking stones ; that Lewis 
had gone for drink, and when he (Baldwin) asked them where Colvin 
was gone, one replied ‘‘Gone to hell ;” the other, “ that they had put 
him where potatoes would not freeze.” 
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196 The Case of the Boorns. 


These circumstances were not deemed sufficient, however, to war- 
rant their arrest. ‘They both remained unmolested in the village until 
1818, when Stephen removed to Denmark, in New York, making a 
visit to Manchester in the winter of 1818-19. 

Probably these men would never have been brought to trial, if 
an uncle of theirs had not, sometime in 1819, dreamed that Colvin 
came to his bedside and declared that he had been murdered, and 
that the uncle must follow the ghost, who would lead him to the 
spot where the body lay. ‘This dream being repeated three times, 
was finally attended to. Search was made in the place indicated, 
being where a house had formerly stood. Under the house was 
a hole about four feet square, made for the purpose of burying pota- 
toes, but filled up at the time of the search. ‘The pit was opened, and 
only a large knife, a penknife, and a button found in it. Mrs. Colvin 
accurately described these articles previous to their being shown to her; 
and having seen them, declared the large knife and the button to 
have belonged to her husband. 

This wonderful dream, as near as we can learn, took place in April, 
1819. It created a great sensation in the neighborhood, and was 
deemed by many as a providential interference for the detection of the 
murderer. Immediate search was thereupon made for the body of 
Colvin, concerning whose murder by the Boorns no doubt now existed. 

Towards the end of April, 1819, on the strength of this dream, 
Jesse Boorn was arrested in Manchester. His examination was com- 
menced on the 27th April, during which day, as well as on the three 
following, search was unsuccessfully made for the body of Colvin. 
The ghost had played them false. It was not to be found in the pit 
indicated, nor in any other place ingenuity could assign. Still, so 
strong was popular belief in the honesty of their mysterious informant, 
that no one questioned his truth. ‘Two pieces of bone were found in 
a hollow stump, which were pronounced to be the nails of a human 
toe —a cluster of bones was found in the same place. Several phy- 
sicians thought them human— only one thought otherwise. In order 
to determine this matter conclusively, they dug up a leg, which had 
been amputated from a man about four years previously, and upon 
comparing the two sets of bones, it was unanimously determined that 
the set first found did not belong to the human race ! 

But people would not admit the fallibility of their ghost, especially 
as the bones first found were discovered by the agency of a dog, in the 
most approved mode of canine sagacity. It was therefore surmised, 
that the body had been burnt, and some parts not consumed cast into 
the stump and other bones put amongst them for deception. This 
surmise gained strength from the fact, that shortly after the disappear- 
ance of Colvin, a bara belonging to the dreamer was accidentally con- 

sumed by fire, and about the same time a log heap was burnt by the 
Boorns near the place where the ghost said the body was to be found. 
Upon the examination of Jesse, the magistrate allowed none of this 
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stuff to be given in evidence. The facts relied on were, the disap- 
pearance and continued absence of Colvin, the quarrel, and the con- 
tradictions and observations before alluded to. ‘These circumstances 
were deemed insufficient to warrant his detention. He was accord- 
ingly on the eve of being discharged, when he stated to some of the 
myrmidons of the gaol, ‘ that the first time he had an idea that his 
brother Stephen had murdered Colvin, was when he was here last 
winter; he then stated that he and Russell were hoeing in the Glazier 
lot; that there was a quarrel between them; that Colvin attempted 
to run away ; that he struck him with a club or stone on the back 
part of his head or neck, and had fractured his skull, and supposed he 
was dead. ‘That he could not tell what had become of the body.” 
He mentioned many places where it might be found. Search was 
accordingly made, but to no purpose. 

A warrant was immediately issued for the apprehension of Stephen, 
who was committed to gaol on the 15th of May. He strongly asserted 
his innocence, and was severe upon Jesse for making the confession. 
The latter, after an interview with Stephen, retracted all he had said, 
declaring the whole to be false. They were, however, committed to 
take their trial before the Supreme Court of Vermont, to be holden in 
Manchester, in September, 1819. 

During the time of their imprisonment, before the trial, they were 
frequently visited by a clergyman. ‘They evinced no contrition,” 
but persisted in solemnly declaring their innocence. Atlength,in Octo- 
ber, 1819, they were brought to trial, but such was the excitement 
against them that it was difficult to get a panel, almost every one in 
the vicinity having expressed his opinion against the prisoners. 

Upon the trial, in addition to the facts already stated, it appeared 
that some children had found upon the land where the quarrel had 
taken place, and brought home, an old, mouldy, rotten hat, recognised 
as havitg belonged to the murdered man. ‘That both Jesse and 
Stephen had, in 1815, told Mrs. Colvin, who was their sister, that she 
might swear a child with which she was then pregnant, Stephen at 
the same time saying that he knew Colvin was dead. ‘The most re- 
markable evidence adduced was the conression of Jesse, and the 
FULL, CIRCUMSTANTIAL, WRITTEN and SIGNED CONFESSION of Stephen, 
that he had quarreled with Colvin, and murdered and buried him. 

It was testified by the gaoler, that he exhorted Jesse to confess, but 
to confess only the truth, because a falsehood would increase his 
trouble. Thereupon Jesse “confessed” that he was afraid Stephen 
had murdered Colvin, and that he believed he knew very near where 
the body was buried. When the knife and hat of Colvin were shown 
him, he appeared much agitated. 

The confession of Jesse to another witness was still more extraor- 
dinary and unaccountable. Every person believed him guilty. Each 
one who had access to him, urged him to admit his guilt. ‘“ Much was 
said to Jesse to get the facts from him. He was told that if he would 
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198 The Case of the Boorns. 


confess the facts, it would probably be the means of clearing him. [t 
appeared in evidence, that several had promised to sign for their par- 
don if they would confess; at the same time telling them that there 
was no doubt they would be convicted upon the testimony that was 
then against them.” ‘These inducements were eminently successful, 
Jesse, by means of them, was made to say that ‘ Stephen knocked 
Colvin down twice, broke his skull, and the blood gushed out, — my 
father came up three several times, and asked if he was dead, and said 


C 


‘damn him.’ All three of us took the body and put it into the cellar, 
where father cut his throat. I knew the jack-knife to be Colvin’s, 
Stephen wore Colvin’s shoes. About a year and a half after we took 
up the bones, put them under a barn that was burnt, then pounded 
them up and flung them into the river. Father put some of them into 


a stump.” 
Stephen’s confession is so extraordinary that we insert it verbatim. 


May the 10th, 1812. I, about 9 or 10 o’clock, went down to David Glazier’s 
bridge, and fished, down below uncle Nathaniel Boorn’s, and then went up 
across their farms, where Lewis and Russell was, being the nighest way, and 
set down and began to talk, and Russell told me how many dollars benefit he 
had been to father, and I told him he was a damned fool; and he was mad, and 
jumped up, and we sat down close together, and I told him to sit down, you 
little tory; and there was a piece of beech limb about two feet long, and he 
catched it up and struck at my head as I sat down; and | jumped up, and it 
struck me on one shoulder, and | catched it out of his hand, and struck him 
a back-handed blow, | being on the north side of him; and there was a knot on 
it about one inch long. As I struck him, I did think I hit him on his back; 
and he stooped down; and that knot was broken off sharp, and it hit him on 
the back of the neck, close in his hair; and it went in about half of an inch on 
that great cord; and he fell down; and then I told the boy to go down, and 
come up with his uncle John; and he asked me if I had killed Russell, and | 
told him no, but he must not tell we struck one another. And I told him when 
he got away down, Russell was gone away; and 1 went back and he was dead; 
and then I went and took him and put him in the corner of the fence by the 
cellar hole, and put briars over him, and went home, and went down to the barn 
and got some boards, and when it was dark I went down, and took a hoe and 
boards, and dug a grave as well as I could, and took out of his pocket a litth 
Barlow knife, with about a half of a blade, and cut some bushes, and put on 
his face and the boards, and put in the grave and put him in, four boards on the 
bottom and on the top, and Vother two on the sides, and then covered him up, 
and went home, crying along, but I warnt afraid as | know on. And when | 
lived to William Boorn’s I planted some potatoes ; and when I dug them I went 
there, and something I thought had been there, and I took up his bones and put 
them in a basket, and took the boards and put on my potatoe hole, took the 
basket and my hoe, and went down and pulled up a plank in the stable floor, 
and then dug a hole, and then covered him up, and went into the house and told 
them I[ had done with the basket; and took back the shovel, and covered up my 
potatoes that evening. And then, when I[ lived under the West mountain, 
Lewis came and told me that father’s barn was burnt up; the next day, or the 
next day but one, | came down and went to the barn, and there was a few 
bones; and when they was to dinner, I told them [ did not want my dinner, 
and went and took them, and there warnt only a few of the biggest of the bones, 
and throwed them in the river above Wyman’s, and then went back, and it was 
done quick too, and then was hungry by that time, and then went home, and 
the next Sunday I came down after money to pay the boot that I gave to boot 
between oxens; and went out there and scraped up them little things that was 
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under the stump there, and told them I was going to fishing, and went, and 
there was a hole, and I dropped them in, and kicked over the stuff, and that is 
the first any body knew it, either friends or foes, even my wife. All these I ac- 
knowledge before the world. 

STEPHEN BOORN 


Manchester, August 27, 1819. 


The body of Colvin was not found, nor any thing approaching 
nearer to it than the toe nails. Presumption was piled upon pre- 
sumption to make out a case, it being first presumed that somebody 
was murdered, that the somebody was Colvin, and finally that the 
Boorns were the culprits. Confessions were made and then retracted, 
and others made contradicting each other. Yet upon this evidence 
the jury, after a trial occupying five days, a ‘ short, judicious and 
impressive charge ” from Mr. Justice Doolittle, and a “ lengthy and 
appropriate one” from Mr. Chief Justice Chase, rendered a verdict 
of guilty against both the prisoners. ‘They were accordingly sen- 
tenced to be executed on the 28th January, 1520. 

So much distress was manifested by these men upon learning their 
fate, that the usual reaction almost immediately took place in the 
public mind. Notwithstanding their confessions the ‘y now vehemently 
asserted their innocence. A petition was presented to the legisla- 
ture for a commutation of punishment, which was granted to Jesse, 
but refused to Stephen. The former was accordingly carried to the 
State Prison on the 29th October. Stephen remained in the “ inner 
dungeon” of the gaol, with ‘heavy chains on his hands and legs 
being also chained to the floor.” During his confinement his agony 
is described as extreme. He was unwilling to die, both on his own 
and his family’s account, and vehemently protested his entire inno- 
cence. 

Let it be observeq, that the excitement of the village was very 
creat. No man doubted the guilt of the prisone rs. Many believed 
that the murderers had been detected by providential interposition. 
Their confessions, not very well agreeing, it is true, were the main 
reliance of the prosecution, and caused their conviction. ‘The con- 
lession of Stephen was vpn per by his counsel alter it had been 
oflered by the government and ruled out by the court, to explain oral 
evidence relating to the facts it contained. ‘The counsel are repre- 
sented to have made an earnest, eloquent and learned defence. ‘The 
trial was very laborious, occupying five days, during which fifty wit- 
nesses were examined. Under these circumstances, of course the 
profession came in for its usual share of censure. W hy should these 
centleemen undertake to defend criminals. concerning whose guilt 
there could be no ‘‘ reasonable doubt?” Above all, how could any 
honest man assume to defend Ste phen, with the written confession 
before him. unless he were an “ indiscriminate defender of rieht and 
wrong, by the indiscriminate utterance of truth or falsehoe 


Whatever may have been public opinion on their conviction, it 

























































200 Recent American Decisions. 


was shortly changed, for on the 22d December, 1818, the murdered 
man was brought alive to Manchester! The reaction in favor of the 
Boorns was now excessive. Stephen, sentenced to be hung, was re- 
leased amidst the congratulations of the crowd and the peal of artille ry. 
Jesse, then at hard labor in the State Prison, was forced to wait the 
slower process of a regular discharge. Both became the heroes of the 
moment, and enjoyed, as a slight recompense for their months of agony, 
the sympathy of their former persecutors. 

It appeared, that when Colvin left his native town, he went to Do- 
ver, in New Jersey, and resided in a state of harmless mental deran: ve- 
ment in the family of a Mr. Polhamus, during the whole time of bis 
absence. ‘The brother-in-law of Mr. Polhamus, a Mr. Chadwick, 
who lived at a distance of forty miles from Dover, seeing an account 
of the trial of the Boorns in the Evening Post, which paper he was 
not in the habit of reading, and had taken up at that time by th 
merest apparent accident, had an idea that the resident in Mr. P.’s 
house was the man for whose supposed murder the Boorns were 
indicted. 

Under this impression he published a letter, in which, as we 
suppose — for we have never seen the letter nor any intimation 
of its contents—he stated bis suspicions that his brother-in-law’s 
guest was the supposed murdered man. ‘This suspicion was 
communicated to a Mr. Whelply, of New York, formerly of Map- 
chester, and well acquainted with Colvin. Mr. Whelply went to 
New Jersey in quest of Colvin, and being convinced of his identity, 
brought him to Manchester. Thus, by what may be considered al- 
most a direct interposition of Divine Providence, two innocent men 
were restored to society ; and,,at least in one instance, it was satisfac- 
torily proved, that lawyers may undertake the defence of ‘ atrocious 
criminals”’ against the clearest conviction of the people, with truth, 
honesty and justice on their side. 


RECENT AMERICAN DECISIONS. 


Circuit Court of the United States, Massachusetts, May Term, 
1842, at Boston. 


Hate AND ANOTHER v. Wasuineton Insurance Company. 


The doctrine of the case of De Loris v. Boit, (2 Gallison’s Reports, 392) respecting 1) 
jurisdiction of the district courts of the U nited States as courts of admiralty over 
policies of insurance, re-stated and affirmed. 
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A collision between two ships on the high seas, whether it results from accident or 


negligence, is in all cases deemed a peril of the seas within the words of a 


policy of 


nsurance. 


It seems, that a different rule prevails in the French law, making the underwriter liable 
for those losses by collision only, which are occasioned by accident or the fault of 


ie other party. 


+} 


Where a loss by collisi#n arises from the negligence of the master and crew, the mas 
r is pe rsonally responsible ; but the ship also is primarily, although not exclu 
y, liable for the compensation 


Any and every expense, borne by, and chargeable upon, the owner of the thing insured, 


1s a direct and immediate consequence of a peril insured against, is covered by the 


rl American snbip ‘olumbii » vY ie mistake or fau of her mate and crew, came 
hip Columbia, by the musta] fault of | t nd \ 
into coll sion with the Ritchie, an I nelish bark, by which both vessels received 


considerable damage. The master of the Columbia, on behalf of his owners, paid 


the owners of the Ritchie a certain sum, by way of compromise, for the damage sus 

ned by the latter. Held, that the underwriters on the Columbia were liable tor 
the sum so paid,as well as the damages for the repairs and losses by the collision on 
the Columbia. 


Liset ona policy of insurance, on the ship Columbia, for $ 12000, 
rage the fourth day of February, 1840, for one year from the eighth 
day of the pre ceding January. Ship valued at 32000. It appeared, 
from the libel, that the Columbia, in the course of a voyage from 
Liverpool, (England), to New Orleans, via New York, on the 9th of 
April, 1840, in sailing down St. George’s Channel, by the fault, or 
mistake, of the mate and crew of the Columbia, came in collision with 
an English bark, called the Ritchie, by which both vessels received 
considerable damage in their hulls, sails and rigging. ‘The Columbia 
proceeded on her voyage; and having on another voyage returned to 
Liverpool, the owners of the Ritchie demanded of the master of the 
Columbia the sum of £738, as damages and expenditures occasioned 
to the Ritchie by the collision ; and the master, to prevent a proceed- 
ine in rem in the English high court of admiralty for those damages, 
made a compromise with the owners of the Ritchie, and paid them the 
sum of £282; and for this sum, as well as the damages for the repairs 
and losses by the collision on the Columbia, the present suit was 
brought. The answer substantially admitted the facts, as stated in the 
libel ; but denied the liability of the underwriters to repay the said 
sum, which, under the compromise, had been paid to the owners of 
the Ritchie. In the court below, a decree was pronounced for the 
libellants, from which an appeal was taken to this court. 


The cause was now argued by F’. C. Loring for the libellants, and 
by B. R. Curtis for the respondents. 


Srory J. This is an appeal from a decree of the district court, 
sitting in admiralty, upon a libel brought upon a policy of insurance. 
Nearly twenty-seven years have elapsed, since, in the case of De 
Lovio v. Boit, (2 Gallis. R. 398), I had occasion to consider a to 
aflirm the jurisdiction of the district courts of the United States, as 
courts of admiralty, over policies of insurance. I have not unire- 
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quently been called upon, in the interinediate period, to reéxamine thy 
same subject ; and [ wish now only to state, that I deliberately adhere 
to the doctrine therein stated. Indeed, in the various discussions 
which have since taken place, here, and elsewhere, I have found no- 
thing to retract, and nothing to qualify, in respect to the true nature, 
and extent of that jurisdiction, and its importance to the commercial 
and maritime world. ‘To no people is it of more importance and value 
to have it preserved in its full vigor and activity, than to America, 
one of the best protections of its maritime interests and enterprises. 
I rejoice to find, also, that by a recent act of parliament, the admiralty 
in England has been restored to many of the powers and privileges, 
and much of the jurisdiction, which it anciently maintained, and which 
has been studiously withdrawn from it, for the two last centuries, by 
the ill-considered prohibitions of the common law.’ 

It was my hope and expectation, many years ago, that the juris- 
diction of the admiralty over policies of insurance, would have been 
finally settled in the supreme court of the United States, in a cause 
from this circuit, then pending before it. But the cause went off with- 
out any decision. But | have reason to believe, that at that time my 
learned brothers, Mr. Chief Justice Marshall, and Mr. Justice Wash- 
ington, were prepared to maintain the jurisdiction. What the opinion 
of the other judges then was, I do not know; but I have no reason 
to believe, that a majority of them were opposed to the jurisdiction. 
Since that period, | have always expressed a determination, whenever 
any cause, of sufficient magnitude to be carried to the s supreme court, 
by appeal, should arise in this circuit, not to act upon the merits of it, 
until the question of the jurisdiction of the court, over policies of insur- 
ance, should be settled in the highest court. ‘The sum, in controversy, 
in the present case, falls below that necessary to maintain the appellate 
jurisdiction ; and, therefore, it is my duty to decide the questions in- 
volved in it upon their own merits. 

The cause has been very ably and ingeniously argued ; and turns 
upon some niceties, which have not as yet come into direct and posi- 
tive judgment in any former case. ‘The first point naturally presented, 
is, when, and under what circumstances, a collision between two 
ships‘on the high seas is to be deemed a peril of the seas? And | 
take it to be now clearly established, that a collision is, in all cases, 
deemed a peril of the seas, within the words of a policy of insurance, 
not only when it has resulted from accident,* but also when it has 
been occasioned by the fault or negligence of either ship, or of both 
of them. ‘The case of Smith v. Scott, (4 Taunt. R. 126), is directly 
in point, that, where the loss has happened to the vessel insured, by a 
collision arising from the fault or negligence of the other vessel, not 


' See Stat. 3 & 4 Vict. ch. 65; 3 Hagg. Adm. R. App. p. 436, &c. 


2 See Buller v. Fisher, 3 Esp. R. 67; 2 Phillips Insur. ch. 13, § 8, p. 635, 2d edit 
Peters v. The Warren Insurance Co., 14 Peters R. 99. 
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the subject of the insurance, it is a loss, for which the underwriters are 
liable. ‘The other point was formerly a question of more difliculty ; 
but since the cases of Busk v. The Royal Insur. Co. (2 Barn. & Ald. 
73); Walker v. Maitland, (5 Barn. & Ald. 171) ; Bishop v. Pent- 
land, (7 Barn. & Cresw. 219); Shore v. Bentall, (7. Barn. & 
Cresw. 798, note (0); Sadler v. Divon, (8 Mees. & Welsb. 895) ; 
The Columbian Insur. Co. (10 Peters R. 507), and Waters v. The 
Merchants’ Louisville Insur. Co., (11 Peters R. 2138), it must be 
deemed at rest in England and in the courts of the United States. In 
these cases, it was held, that where a loss occurs from a_ peril insured 
against, there, it is a loss to be borne by the underwriters, although it 
may have been occasioned by the neclige ‘nce of the master and crew. 
And this doctrine not only stands upon the maxim, Causa provima, 
non remota spectatur ; but upon the more general ground, that the 
underwriters take upon themselves all losses by the perils insured 
against, without any reference to the fact, whether they are attribu- 
table to the negligence or default of the master and crew, or to mere 
accident or irresistible force. There being no such exception in the 
words of the policy, the policy of the law does not create one, as the 


owner can, in most cases, be in no better a condition to guard himself 


against a loss by the negligence of his agents, than he is to guard him- 
self against a loss by accident or irresistible force. He does not war- 
rant the fidelity of his agents ; but merely their capacity and ability. 

The case of Peters v. The Warren Insurance Company, (14 Peters 
R. 99), completely covers the third case, where there is a mutual loss 
to both ships, by a collision, which is properly chargeable and appor- 
tionable on both zn rem, whether the loss be by accident or by mutual 
fault. 

A different rule may prevail, and, indeed, seems to prevail, in the 
French law, making the underwriters liable for losses by collision, oc- 
casioned by accident or the fault of the other party ; but not for losses 
occasioned by the fault of the assured or his agents. Pothier, and his 
excellent commentator, Estrangin, and Valin and Emerigon, hold this 
doctrine.’ But it has not received any sanction in our law ; and, after 
all, as it stands upon mere general reasoning, it is open to some ques- 
tion, both as to its policy and practical convenience. It is sufficient, 
however, to say, that in a case of difference between us and foreign 
writers, as to the interpretation of the true rules of commercial law, 
we must follow our own decisions and doctrines, in preference to theirs. 

But an attempt has been made to distinguish the present case from 
the foregoing, upon various grounds; first, that the loss is primarily a 
personal charge upon the master, who committed the fault ; secondly, 
that it is a charge, personally, upon the owner ; thirdly, that the ship 


1 Pothier Traité des Assur. n. 49, and n. 50; Estrangin’s notes, ibid; 1 Emer. As- 
sur. ch. 12, § 14, pp. 411, 414, 417, 418, 460, edit. 1783 ; 2 Valin Com. B. 3, tit. 7, art. 
10, p. 177, and Id. art. 11, p. 183; Code de Comm. art. 350, 407 
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is liable only as a collateral security for the damages. It is hence in- 
ferred, that as the charge was not actually fixed upon the ship by any 
decree, but was paid by the master on the owner's personal account, 


the loss is not a loss on the ship insured ; but a mere personal loss of 


the owner, which the underwriters are not bound to compensate. 
Now, I agree, that, where the loss by collision arises from the nev|i- 
gence of the master and crew, the master is personally responsible for 
the damages, and the owner isalso personally responsible. But it is by 
no means true, that the ship is, therefore to be treated only as secon- 
darily liable for the loss, in aid of, or as security for the master ‘and owner, 
On the contrary, as | understand it, the ancient law of the shieale 
holds the ship to be the offending or guilty party, and, therefore 
primarily, although not exclusively, liable for the compensation. 
The judgment of Lord Stowell in the case of the Dundee, (1 Hag 
Adm. R. 109, 120, 122,) recognises this doctrine, if it does not pro- 
ceed upon it as its true foundation. Indeed, the common course in 
admiralty is to proceed against the ship in rem, for the damage 
whenever she can be reached. And this is not only a proper course, 
but in many cases, almost indispensable, as the owner is now by 
statute not liable, ordinarily, for damages beyond the value of the 
vessel and her appurtenances , and freight, which must be first ascer- 
tained and established.' Indeed, the argument admits, that by the 


general (perhaps not the universal) maritime law of the continent of 


Europe, the owner may escape all personal liability by abandoning 
the guilty ship and freight to the injured party. ‘This of itself would 
seem to show, independently of any statute provisions, that the lia- 
bility for losses by collision, is primarily understood to be a charge 
on the ship itself, and that so far from the ship being a mere collate- 


ral security for the damages, in aid of the personal responsibility of 


the owner, he is to be deemed, under the present British law, as well 
as the maritime law of the continent, as rather a collateral security 
for the guilty ship, to the amount of her value, and the value of the 
freight, and at most, personally responsible only when they are not 
forthcoming to the amount of their value. 

The citations from the Digest, prove nothing more than the respon- 
sibility of the offending mariners for the loss, “which I suppose to be 
undeniable. Si navis tua impacta in meam scapham, damnum mihi 
dedit, &c. ; st in potestate nautarum Suit, nerd accideret, et culpa eorum 
JSactum sit, lege Aquilia cum nautis agendum.* And again; Si navis 
alteram contra se venientem obruissat, aut in gubernatorem, aut in du- 
catorem, actionem competere damni inuria. Sed si tanta vis navi 
facta sit, que temporari non potuit, nullum in dominum dandam ac- 
tionem ; sin autem culpa nautarum id factum sit, puto (says Ulpian) 


1 See Stat. 53 Geo. 3, ch. 159; The Dundee, (1 Hagg. Adm. 109, 115); The Rich- 
mond, (3 Hagg. Adm. R. 431.) 
* Dig. Lib. %, tit. 2, 1. 29, § 2 
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i sufficere.' But this personal responsibility does not, at 
east in modern times, exclude, of supersede, or qualify, the right to 

proceed in rem against the offending ship. My learned friend, Judge 

: are, of the district court of Maine, in his able opinion in the case 

The Rebecca, (Ware’s Rep. 188,) has fully expounded this doc- 
trine, and traced it up to its fountain head. 

But it does not strike me, that it is at all material, in the present 
case, to establish, whether the ship or the owner is primarily liable for 
the loss sustained by the Ritchie, or whether they were each liable 
part passu, and in solido. Suppose the ship had been actually 

arrested under the Admiralty process in England, (as clearly she 
micht have been,*) aad the master had made the compromise, (which 
is not denied to have been fairly and reasonably made) ; or suppose a 
decree had passed against the ship, and the master had paid the 
money to deliver the ship from a sale, or to discharge the lien; there 
cannot, as I think, be the slightest doubt, that the underwriters would 
have been liable for the charge ; for the master would be an agent, 
acting for all concerned under such circumstances. At least, if there 
be any doubt on this point in any mind, I do not partake of it; and 
I deem the case of Peters v. The Warren Insurance Co. (14 Peters 
R. 99,) a direct authority in favor of it. What possible difference 
can it make in law, if the charge is a fixed lien, in rem, and properly 
chargeable on the ship, that it has been paid without any legal pro- 
cess or proceedings? If the master pays for a salvage service to the 
ship without process, is it less a charge on the underwriters, than if it 
had been adjudged under a decree in the Admiralty? If a ransom 
is paid to enemies or pirates by the master, bona fide, out of property 
on board, or other funds, to deliver the ship from their possession and 
power, can there be a doubt, that it is a loss to be borne by the un- 
derwriters, without any inquiry, whether there be or be not a richt, 
primary or secondary, to proceed in rem, or in personam, by those, 
whose money or goods have been applied or sacrificed, against the 
ship or the owner for contribution? In truth, however, the loss by 
collision must be age as a loss, giving an immediate title and 
remedy to the persons or property injured, from the time of the in- 
jury ; and whether the amount be paid by the proceeds of the ship, 
or by the owner personally, it is still a loss ace ruing to the owner 
from the peril insured against, for which the underwriters are respon- 
sible to him. 

And this leads me to add, that, in my judgment, it makes no dif- 
ference, whether the ship was liable at all for the loss, if the loss was 
a peril insured against, and the owner was compellable to pay the 
loss, as happening by and in consequence of the peril. Unless the 


' Dig. Lib. 9, tit. 1, 1. 29, § 5. 
. See The Christiana, (2 Hage. Adm. R. 183) ; The Johann Friedrich, (1 Robin 
New Adm. R. 35.) 
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collision had taken place, the owner would have incurred no respon- 
sibility for any damages. It did take place, and he became charve- 
able therefor, and it was a peril insured against ; how, then, can he 
say that it was not a loss, directly occasioned by and attaching to the 
peril? The case of Peters v. The Warren Insurance Company, 
(14 Peters R. 99,) shows, that the collision was the proximate cause 
of the loss; and if the owner was thereby compellable to pay it, as 
well as the ship, the payment must be deemed an immediate charge 
upon him, occasioned by the collision, just as much as upon the ship. 
The argument seems to suppose, that the insurance attaches only to 
the extent of the direct injury sustained by the very thing insured, 
But that argument is not well founded. Any and every expense, 
borne by and chargeable upon the owner of the thing insured, as a 
direct and immediate consequence of a peril insured against, is coy- 
ered by the policy. ‘There are many expenses incurred by the 
owner in consequence of a peril insured against, which constitute no 
charge in rem ; and yet the underwriters are bound to pay the same. 
Take, for example, the fees of proctors, and counsel, and oflicers ot 
the court, paid under judicial proceedings in cases of capture ; or the 
fees of notaries in making a protest ; or the costs of a survey ; or the 
duties, and expenses, paid in a port of necessity ; or the expenses 
and charges of a sale of damaged goods, or of a sale of other goods, 
to enable the master to repair damage by a peril of the seas. 
These are all incidents to the original peril or loss ; and they must 
be borne by the underwriters, although they constitute, strictly 
speaking, no lien in rem. 

The truth is, that in all these, and the like cases, we look to thie 
origin of the loss. If it be a peril insured against, all the incidents, 
attached thereto by law, necessary or natural incidents, become a pari 
of the loss ; just as much as the storage of goods saved from ship- 
wreck are deemed a part of the loss ; and the expenses of court in a 
suit to ascertain the salvage are also deemed a part of the loss. 

Upon the whole, I see nothing to take the case out of the general 
rule fixed by the cases of Waters v. The Columbia Insurance Con- 
pany, (10 Peters R. 507,) and Peters v. The Warren Insurance 
Company, (14 Peters R. 99.) The money paid to the owner of the 
Ritchie was a part of the loss, occasioned to the owners of the Colum- 
bia by the collision, and a direct consequence thereof. | shall, there- 
fore, affirm the decree of the district court. 





Rocers v. Mecuanics Insurance Company. 


The proper valuation of goods thrown overboard, in cases of jettison, is their intrinsi 
value at the time of the jettison, calculated upon the ordinary price; without an) 
regard to the chances of escape from the impending danger. 
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New Bedford, on a policy of insurance, dated August 23d, 1838, 
whereby that company insured $10,000 on the bark America and 
outfits, from Bristol, Rhode Island, on a whaling voyage, until her 
return to Bristol. ‘The case first came before this court at the Octo- 
ber term, 1841. It appeared, that during the voyage, the vessel, hay- 
ing on board at the time a large quantity of blubber in the blubber 
room, encountered a violent hurricane, during which the shifting 
boards in the blubber room gave way, and the blubber all went to 
leeward; that in order to preserve the ship from sinking, it was neces- 
sary to throw the blubber overboard, and to cut away some masts ; 


that afterwards the vessel was obliged to put away for the Isle of 


Mauritius, to repair the damages of cutting away. ‘The plaintiff con- 
tended, that the expense of going there, making repairs, Xc., together 
with the value of the blubber thrown overboard, constituted a general 
average loss ; and that the defendants, as insurers, were bound to pay 
to the plaintiffs the sums, which the vessel and outfits ought to con- 
tribute toward that loss. 

It was admitted by the defendants, that the underwriters were liable 
for the general average occasioned by the repairs and expenses in 
coing into the isle of France. And the principal question, was, 


whether the blubber thrown overboard in the storm was a subject of 


general average, averred by the pane: y under all the circumstances. 

Coffin, of New Bedford, for the defendants, peter 4 1. That the 
blubber thrown overboard was nota part of the cargo of the bark, 
within the meaning of the policy, and the loss thereof was not covered 
thereby. 2%. ‘That the blubber was not an article of value, for 
which contribution could be claimed in jettison. That a_ technical 
meaning was attached to the word ‘“ catchings,”’ in whaling voyages ; 
and that until “ catchings ”? became “ cargo,”’ which they did not, until 
reduced to oil and put into casks, under deck, the y were not deemed 
cargo, nor an insurable interest in policies upon whaling voyages. 3. 
That it was impossible to put any value whatsoever upon blubber, 
while it remained in that state, so uncertain was the amount of oil, 
which could be made therefrom, and so much depended upon the 
state of the weather, and the ability to reduce it to oil within a few 
days ; for, otherwise, it became decomposed and worthless. That the 
blubber in the present case was utterly worthless, and without value, 
when thrown overboard. 4. That by the usage and custom of the 
whaling business in New Bedford, blubber in this situation, not 
reduced to oil, is not deemed an insurable interest, or entitled, or liable 
to contribution in general average. 

C. G. Loring, and F. C. Loring, e contra, contended against the 
whole doctrine on the other side. They insisted, that “catchings ” was, 
by the present policy, perfectly covered as an insurable interest, as a 
substitute for “ outfits.” ‘That the memorandum in the policy showed 
this. It is there stated: ‘In whaling risks it is understood, that one- 
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fourth part of the catchings shall replace the outfits consumed, excep 
that catchings shipped home from the Cape de Verds on one side 
shall be at the risk of the assured, without diminution of the value . 





the outfits at the time.”’ That the question was not, whether the blub- 
ber was at the time “cargo;”’ but whether it was ‘“catchings,” 
the sense of the policy; and it clearly was, being under deck ani 
in the blubber room, whatever might have been the case, if on deck, 
or along side the ship. ‘They cited Weskett on Insurance, tit) 
Greenland, p. 265, (folio edition ; ) 2 Phillips on Insurance 78, second 
edition. 


Srory J. Upon this state of facts, decided, that the doctrine con- 
tended for by the counsel for the defendants could not possibly | 
maintained; and he held, that a policy of insurance upon “ outfits, 
and upon “ catchings,” substituted for the outfits in a whaling voyage, 
protects the *‘ blubber,” or pieces of whale fish, cut from the whale on 
deck ; and that where blubber is thrown overboard, as in this case, in 
order to preserve the ship from sinking in a violent tempest, it is a sub- 
ject of general average, covered by the policy. 

Upon this opinion being expressed by the court, a verdict wa 
taken for the plaintiff, subject to be amended by the report of 
assessor, as to the amount of damages, and of the contributary inter- 
ests. (See 4 Law Reporter 297, for a full report of the opinion. 
The case was accordingly referred to Solomon Lincoln, Esq., w! 
made the following report. 

“The undersigned having been appointed by an agreement of tly 
parties, to ascertain and report the value of a quantity of blubbe: 
thrown overboard from barque America, on a whaling voyage, in 
gale of wind, as alleged in the declaration in plaintiff’s writ, met th: 
counsel of the parties above named at the office of Thomas D. 
Elliot, Esq., in New Bedford, on the fifth day of January last past, 
the plaintiff being represented by Thomas D. Elliot, Esq., and th 
defendants by Timothy G. Cofiin, Esq., and at said time and place. 
I heard such evidence and arguments as were submitted to me, and 
afterwards, by agreement of said counsel, I received their written 
statements and arguments upon the question submitted to me under 
said appointment. And now, after deliberate consideration of thi 
evidence and arguments in the case, | do upon the matter determine, 
assess and award the value of the blubber thrown overboard, having 
regard to the ordinary chances of weather in the climate, to have 
been the sum of twelve hundred and forty dollars. But, if in the 
opinion of the court, it was the duty of the assessor to determine tli 
value of the blubber under the extraordinary circumstances at the 
time of the jettison, taking the chances of the gale, its length, and 
the probability of the ship surviving it, then in such case I determine. 
assess and award the value of the blubber at the time of the jettiso 
to have been the sum of nine hundred and eighteen dollars. 
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The questions arising upon the report were submitted to the court 
without argument. 


Srory J. My opinion is, that the report ought to be accepted, 
and the larger estimate of the value of the blubber (1240,) ought 
to be adopted. Nothing could be more conjectural and uncertain in 


the ascertainment of the value of goods thrown overboard in cases of 


jettison, than to leave that value to be fixed by the probable or pos- 
sible chances of the escape from the impending danger. On the 
other hand the intrinsic value of the article at the time of the jetti- 
son, calculated upon its ordinary price, affords a just and uniform 
rule, applicable to all cases. But, in fact, this is not a new question ; 
but has long been settled by the course of mercantile usage and 
practice. In every case of jettison the uniform rule is to estimate the 
value of the goods either at the prime cost or original value, or at 
their value at the port of destination. ‘The latter rule is inapplicable 
to cases, where the vessel never arrives at her port of destination, or 
the article is not at the time of its jettison in the perfect state in 
which it is to be carried there. The former rule of the prime cost, 
or present value is, therefore, justly applicable to cases like the 
present, where blubber, and not oil is sacrificed, and where the value, 
it never having been at any market, admits of no absolute ascertain- 
ment, other than its ordinary average value on board of the ship 


under common circumstances. No one ever heard of the value of 


goods in a case of jettison being ascertained by the diminished value 
from the immediate danger, in which all the property is placed. In 
England the rule adopted is that, which bas been stated ; and Lord 
Tenterden has discussed its foundation and stated its authority.' In 
the Roman law the prime cost or value of the goods thrown over- 
board was always adopted in cases of jettison ; but the value of the 
contributory goods to the loss was estimated by what they would sell 
for. Portio autem pro astimatione rerum, que salve sunt, et earum, 
que amiss@ sunt, prestari solet; nec ad rem pertinet, si he, que 
amiss@ sunt, pluris veniri poterunt, quoniam detrimenti, non lucri, sit 
prestatio. Sed in his rebus, quarum nomine conferendum est, e@sti- 
matio debet habere, non quanti empte sunt, sed quanti venire possunt.* 
And this continues still to be the favored rule in some modern mari- 
time nations. But in general they have adopted the same rule as the 
French law, which ascertains the value of the goods, contributing and 
contributed for, according to their value at the port of discharge.’ 
But in no country whatsoever have I been able to find, that any 
such mode of valuation has prevailed, as that the price is to be the 





! Abbott on Shipp.. P. 3, ch. 8, § 15, edit. 1829 
* Dig. Lib. 14, tit. 2,1. 2, § 4. 
Emerig. Assur. Tome 1, ch. 12, § 43, n. 6, p. 655. Code de Comm. art 415. Mol- 
loy, B. 2, ch. 6, § 4 
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present value, under the existing peril, at the moment of the jettison, 
It would be as vague and uncertain as it would be inconvenient and 
inadequate to the just purposes of compensation. 

The sum of $1240 must, therefore, be allowed as the value of the 
blubber at the time of the jettison. 





Circuit Court of the United States, Massachusetts, July 1842. 
In Bankruptcy. 


Ex parte Henry W. Fuucer. 


By the principles of the common law, as soon as a will of real estate is admitted to 
probate, and approved, the probate relates back to the death of the testator, and 
affirms and fixes the title of the devise thereto, from that period. 


In any trial at the common Jaw, involving a title by devise, if the devisee assents 
thereto, the title is in him from the death of the testator, by mere operation of law, 
if the will is established by the verdict of the jury, although the trial may occur 
several years after the death of the testator. 


A devise by will does not vest, unless the devisee consent thereto. But where it is of 


an unconditional fee, and thus for his benefit, the law will presume it to be accepted ; 
and some solemn act is required to establish a renunciation or disclaimer of it. 


The provision in the Revised Statutes of Maine, chapter 92, section 25, in relation to 
the probate of wills, is merely affirmative of the law, as it antecedently stood. 


Where a devise has been made toa bankrupt, and accepted by him, it is a fraud upon 
his creditors for him to disclaim, or renounce it, and the court will compel him to do 
all acts necessary to perfect his title to the devised estate. 


An estate was devised unconditionally to A and his sister. Subsequently to this, but 
before the will had been admitted to probate, A filed his petition to be declared a 
bankrupt. Held, that the estate, so devised, became the property of the as- 
signee appointed in bankruptcy, so that he might sell and convey the same, asa 
part of the estate of A. 


Tuts case came up in the district court on a petition by the assignee 
for leave to sell one undivided half part of certain real estate in 
Portland, Maine, which was devised to Andrew Ross, a bankrupt, 
and his sister ; and which was referred to in the original petition of 
the bankrupt, as follows: ‘ David Ross, of Portland, Maine, grand- 
father of your petitioner, died at Portland, Me., the latter part of 
December, 1841, and your petitioner has reason to believe he may, 
by his wife, have bequeathed to him and his sister, a certain piece of 
property in Portland. The instrument purporting to be his last will 
and testament has not been presented for probate, and of course has 
not been proved, approved and allowed.” Andrew Ross filed his 
petition to be declared a bankrupt on February Sth, 1842, and was 
declared a bankrupt on March 22d, 1842. David Ross, the grand- 
father of Andrew, died December 29, 1841, testate. His will was 
presented an filed for probate at Portland, March 15, 1842, and 
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was proved, approved and allowed, April 19, 1842. Andrew Ross, 
who was named in the will, as one of the Executors, upon being in- 
formed of the fact, declined accepting that office, and David Ross, 
Jun., the other executor, was appointed and qualified as executor. 
By the will, the estate in question was devised unconditionally and 
in fee to Andrew Ross and his sister. The will was not filed for pro- 
bate until, after the filing of Andrew Ross’s petition to be declared a 
bankrupt ; and was not proved and allowed, until after he was declared 
a bankrupt. Andrew Ross, living in Boston, had nothing to do with 
his grandfather’s estate, and did no act accepting or declining the 
devise. 

Upon this statement of facts, the following question was ordered 
by the district court to be adjourned into this court, namely : 
“ Whether, upon the foregoing facts, the said real estate, devised 
Presse to Andrew Ross, is the property of the said assignee, so 
that he may sell and convey the same as a part of the estate of the 

said Ross.” 
The case was argued by H. W. Fuller, as assignee, and by 
Rogers for the bankrupt. 


Story J. ‘Two questions arising upon the statement of facts are 
submitted to this court for decision. 1. In the first place, when upon 
the principles of the common law, does a devise of real estate take 
effect in the state of Maine? | 2. Is it from the date of the probate 
of the will, or from the death of the testator, and as connected with 
this, whether any assent to the devise is required before the estate 
vests in the devisee ? Now, upon this question, I cannot say, that I 
feel any doubt. ‘The probate courts of Maine, (like the probate 
courts of many other states in the union,) have original and exclusive 
jurisdiction over wills of real estate, as well as of personal estate ; 
and the decision of the proper probate court, original or appellate, 
as to approval or disapproval of such wills, is final and conclusive as 
to the validity thereof, and cannot be questioned or reéxamined in 
any other tribunal. In short, our probate courts generally possess 
the same exclusive jurisdiction over the probate “of wills of real 
estate, that the ecclesiastical courts of England exercised over wills 
of personalty. This is admitted on all sides; and, indeed, is now 
too firmly established to admit of juridical controversy. 

Now, as soon as a will of real estate, or personal estate is admitted 
to probate, and approved, I take it to be clear, upon the principles of 
the common law, that the probate relates back to the death of the 
testator, and affirms and fixes the title of the devisee thereto, from 
that period. ‘This would seem a necessary result; for no title can 
pass by descent or distribution to the heirs or next of kin of the tes- 
tator, since the whole is disposed of by his will ; and the title cannot 
be in abeyance, or in nubibus, at least, in contemplation of law. Thus, 
in every trial at the common law, involving a title by devise, if the de- 
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visee assents thereto, the title is in him from the death of the testa- 
tor, by mere operation of law, if the will is established by the verdict 
of the jury ; although the trial may not occur, until many years after 
the death of the testator. The like rule applies to the probate of 
wills of personalty in the ecclesiastical courts, where the title of the 
legatees, and of the executor, takes effect by relation from the deat); 
of the testator. It is wholly unnecessary to cite authorities upon 
sucha point. But, if it were necessary, Co. Litt. 111. b. is directly in 


point, where lord Coke says, that, ‘‘ In case of a devise by will of 


lands, whereof the devisor is seized in fee, the feehold, or interest in 
law, is in the devisee before he doth enter ; and in that case, nothiny 
having regard to the estate or interest devised, descendeth to th 
heir.” ‘The same doctrine was firmly established in Massachusetts, 
(from which Maine derives its jurisprudence, ) long before my time 

and it is fully recognised in the case of Spring v. Parkman, (3 
Fairf. Maine R. 127.) The case of Shumway v. Holbrook, (1 Pick. 


R. 114,) proceeds upon the admission of the like doctrine, and 


shows, that no title can be proved to land by devise, in a court of 


common law, until the will has been proved in the proper court of 
probate. 

As to the other point, there is no doubt, that the devisee must con- 
sent, otherwise the title does not vest in him. But where the estat 
is devised absolutely, and without any trust or incumbrances, the !a\ 
will presume it to be accepted by the devisee, because it is for his 
benefit ; and some solemn, notorious act is required, to establish hi: 
renunciation or disclaimer of it. Until that is done, stabit presumptio 
pro veritate. ‘That is sufficiently shown by the case of Townson vy. 
Tickell, (3 B. & Ald. 31,) cited at the bar, and the still later case 
of Doe d. Smyth v. Smyth, (6 B. & Cresw, 112,) Brown v. Wood, 
(17 Mass. R. 68,) and Ward v. Fuller, (15 Pick. R. 185,) mani- 
festly proceeded upon the same foundation. 

Now, i in the present case, there is no pretence to say, that Ros 
has ever renounced or disclaimed the estate devised to him. The 
statement of facts is, that he has done no act accepting or declining 
the devise. If so, then the presumption of law is, that he has, by 
implication, accepted it, since it gives him an unconditional fee. But 
I think, that the very formulary, in which he has inserted a reference 
to it in the schedule of his estate is decisive to show, that he in- 
tended to accept whatever estate should be devised to him by his 
grandfather’s will. Until he filed his petition in bankruptcy, the 
presumption of his acceptance is irresistible ; for it was clearly for his 
benefit ; and after he had done so, I am of opinion, that he had no right 
to disclaim or renounce it. It would be a fraud upon his creditors 
and a court of equity would compel him to do all acts necessary to 
perfect his title to the devised estate ; and if he did not, no court of 
bankruptcy would decree him a certificate of discharge. 

The bankrupt act of 1841, ch. 9, § 3, vests “all the property 
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and rights of property, of every name and nature,”’ of the bankrupt, 
by mere operation of law, in his assignee, upon the decree of bank- 
ruptcy. Nothing cau be clearer, than that, at the time of bis bank- 
ruptecy, the devise in the present case was a right of property vested 
in Ross. The law presumed his acceptance, until the contrary 
should be shown. His title could be devested only by his renuncia- 
tion and disclaimer of the devise before that time; and the subse- 
quent probate of the will, by relation, made the title complete in the 
assignee. If Ross’s consent had been necessary to make it com- 
plete, he was bound formally to give it; and he may even be com- 
pelled to give it, by a court of equity. The right of property was 
inchoate, if it was not consuminated, in the assignee from the moment 
of the decree in bankruptcy ; and no subsequent act of the bankrupt 
could change it. 

It has been sugeested, that the devise was not beneficial to Ross. 
and therefore no presumption can arise of his acceptance of it. 
How that can be well made out, I do not perceive. Before his 
bankruptcy, it was clearly for his benefit; and that event has not 
changed the nature of the interest, but merely the mode of ap- 
propriating it. His own voluntary act has enabled his creditors to 
have the benefit of it. As an honest debtor, he must desire, that his 
creditors should derive as much benefit from all his ‘ rights of pro- 
perty,” as is possible. It would be a fraud on his part to withdraw 
any fund from their reach by a disclaimer or renunciation; and it 
ought to deprive him of a certificate of discharge. It is, therefore, 
clearly now for his benefit to presume his acceptance of the devise ; 
rather to presume him willing to aid in the perpetration of a fraud. 

if this, then, be the true posture of the case, standing upon the 
general princ iples of the common law, the remaining question iS, 
whe hen the Revised Statutes of Maine, of 1840, ch. 92, § 25, have 
made any alteration in the operation of the common law, as to the 
probate of wills. ‘The 25th section declares; ‘“ No will shall be 
effectual to pass real or personal estate, unless it shall have been duly 
proved and allowed in the probate court; and the probate of such 
will shall be conclusive as to the due execution thereof.’ The ar- 
gument is, that under this clause, a will is a mere nullity before pro- 
bate; that the probate gives it life and effect from that time, and not 
retroactively. It appears to me, that this section is merely aflirma- 
tive of the law, as it antecedently stood. ‘The will, be fore probate, 
is, in no just juridical sense, a nullity. The very language of the 
section prohibits such an interpretation. ‘The will must still be the 
foundation of the whole title, inchoate and imperfect, if you please, 
until its validity is ascertained by the probate, but still a will, and 
not a nullity. It would be an anomaly in the use of language, to 
speak of the probate of a nullity. The probate ascertains nothing, 
but the original validity of the will as such. The act of the testator 
gave it life; his death consummated the title, derivatively from him- 
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self; and the probate only ascertains, that the instrument in fact is, 
what it purports on its face to be. It might as well be said, that a 
will of real estate, at the common law, is a nullity, until a jury has 
ascertained its validity ; whereas the verdict ascertains only the fact 
that the title under the will is perfect, because it was duly executed 
by a competent testator, and therefore took effect by relation from 
the time of his death. 

But if the argument itself were well founded, it would not war- 
rant the inference attempted to be drawn from it. By the probate, 
when granted, the will, under the section, takes effect by relation 
back from the death of the testator. It recognises and vests the title 


in the devisee from that moment. It would otherwise happen, that if 


he should die before the probate, having accepted of the devise, no 
title could vest in him; but the bounty of the testator would be de- 


feated. Such a construction of the section would be productive of 


the grossest mischiefs ; and there is not a word in the section, which, 
authorizes, or even countenances it. ‘The section only provides, that 
no will shall be effectual to pass real estate, un/ess it shall have been 
duly proved; not, until it shall have been duly proved. When 
proved, it is to all intents and purposes, a will ; and it is to operate 
upon the interests of the testator, when he intended, that is, from the 
time of his death. 

Upon the whole, my opinion is, that the question propounded by 
the district court, ought to be answered in the aflirmative ; and | 
shall direct a certificate accordingly. 


District Court of the United States, Northern District of New York, 
July, 1842. In Bankruptcy. 


BarToN AND ANOTHER v. Tower. 


It is not a valid objection to a petition in invitum, by a creditor, that his claim is not 
yet due. 


An assignment by a trader of his property, whether made in contemplation of bank- 
ruptcy or for the purpose of giving a preference, or not, is void, and, of itself, an act 
of bankruptcy. 

Where two partners made an assignment of their property, with a direction, that it 
should be distributed among their creditors by the assignees, “ in the same manner 
as if the same were in the hands of an assignee under the bankrupt act of the 
United States, by virtue of proceedings duly had in bankruptcy ;"’ it was held, that 
such assignment was an act of bankruptcy, and was void. 


Tus was a petition by Eliphas B. Barton and William Osborn, that 
Julius Tower be declared a bankrupt. The petition set forth, that 
Tower was a merchant ; that he owed not less than $2000; that he 
owed to each of the petitioning creditors, severally, not less than $500, 
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to wit, the sum of one thousand dollars besides interest, for which they 
severally held his promissory note, made jointly with him and other 
persons. Both of these notes were stated to have been made before 
the commission of the acts of bankruptcy charged, and one of them 
was due, the other being payable in September next. The petition 
charged Tower with having, on the second and fifth of April last, exe- 
cuted three several fraudulent conveyances of certain valuable real 
property, and with having also, on the 30th day of the same month, 
in conjunction with Charlemagne Tower, executed a fraudulent con- 
veyance or assignment of all his property for the benefit of his cred- 
itors. On the day appointed for the hearing, ‘Tower filed his objection, 
under oath, to a decree of bankruptcy. He expressly admitted all the 
facts set forth in the petition, except that he denied that the several 
conveyances and assignment mentioned in the petition were fraudulent ; 
the same having, as he alleged, been executed in good faith. An- 
nexed to the objections was a copy of the general assignment, which 
purported to be of all the joint property of Julius and Charlemagne 
Tower, as ex-partners in business, under the name and style of Reuben 
Tower & Sons, and of all the separate property of each of them for 
the benefit of all the creditors without preference. There was a direc- 
tion in the deed of assignment, that all their property and the proceeds 
thereof, should be divided and distributed among their creditors by the 
assignees, ‘‘in the same manner as if the same were in the hands of 
an assignee under the bankrupt act of the United States, by virtue of 
proceedings duly had in bankruptcy.” 


M. S. Myers for the petitioning creditors. 


Bacon for the debtor. 


Conxiine J. One of the objections urged against a decree of 
bankruptcy in this case is, that the debt of one of the petitioning cred- 
itors is not yet due. Whatever doubt may have been formerly enter- 
tained in this court, in deference to decisions under the former bankrupt 
law of England, whether a creditor, whose debt was not yet due, 
could become a petitioning creditor, | cannot now perceive any valid 
ground for such doubt. There is nothing in the language of the act 
which appears to me to require such a construction. The act declares 
that “all persons being merchants, &c. owing debts to the amount of 
not less than $2000 shall be liable to become bankrupts within the 
true intent and meaning of this act, and may, upon the petition of one 
or more of their creditors, to whom they owe debts, amounting in the 
whole to not less than $500, to the appropriate court, be so de- 
clared,” &c. <A debt is not the less owing because it is not yet due ; 
and my conviction is strong, that the legislature did not intend, that the 
act should receive the narrow construction contended for by the coun- 
sel for the debtor. The phraseology of the act in relation to the debt 
of not less than $500 to the petitioning creditor, is the same in this 
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respect, as that used in relation to the aggregate amount of debts, whict 
the debtor must owe, of not less than $2000, and it will not be pre- 
tended, that these debts must be actually due. But at any rate the 
objection is inapplicable to the other petitioning creditor, whose deb; 
alone is more than sufficient, and I think it is a mistake to suppose, 
that a petition by two creditors, one of whom would be entitled 1 
petition alone, would be vitiated by the insufficiency of the debt claine 
by the other. 

It is in the next place objected, that no decree of bankruptcy can 
now be made, because the debtor has denied the fraud charged against 
hin. ‘There are three descriptions of fraudulent conveyances, assigo- 
ments, &c., which bring a merchant, banker, factor, &c. within the 
operation of the first section of the bankrupt act. 1. Such as ar 
fraudulent, or against the common law, or the provision of such English 
statutes as have been incorporated into the jurisprudence of this coun- 
try ; 2, (as I am now well satisfied, whatever doubts I may have 
originally entertained,) such as are voluntarily made, in contemplatio 
of bankruptcy, and for the purpose of giving a preference to one o; 
more of the creditors of the debtor over his other creditors. The 
making of a conveyance of this description has always been held to 
be an act of bankruptcy under the English bankrupt law, as being cou- 
trary to the policy of the law, without any express words in the stat- 
ute. But in our act they are expressly declared to be “ utterly void, 
and a fraud upon this act.” 3. Assignments of all the effects of the 
debtor, whether upon trust for the benefit of his creditors or not, on 
the ground, first, that the debtor necessarily deprives himself, by such 
an act, of the power of carrving on his trade, and secondly, that lhe 
endeavors to put his property under a course of application and dis- 
tribution among his creditors, different from that, which would take 
place under the bankrupt law. It is unnecessary to cite authorities to 
show, that such an agsignment is an act of bankruptcy in Eneland, 
because it has been a well settled and familiar rule. It is a sound and 
useful rule; and there is nothing whatever in the language of our act, 
which requires a different construction in this respect. In fact. th 
provision of the act in question is copied almost verbatim from the 
correspondent provision in the third section of the act of 6 G. IV. 
ch. 16. With regard to the three conveyances of specific property. 
part of the debtor’s property, which he is charged with having made 
on the second and fifth of April, although from the circumstances of 
the case, and especially from the fact of their having so soon been 
followed by an assignment of all the remaining effects of the debtor, 
the inference is strong, that they were made in contemplation of bank- 
ruptcy, and for the purpose of giving an unlawful preference ; yet, in- 
asmuch as they are denied to have been fraudulent, it cannot be said 
that they certainly carry with them intrinsic evidence of fraud. But 
with respect to the general assignment made on the 30th of April last, 
[ entertain no doubt, that, according to the express admission of the 
debtor, it is an act of bankruptcy. 
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All assignments by a debtor, though but of a part of his effects, if 
re- | voluntarily made in contemplation of bankruptcy and for the purpose 
of giving a preference, whatever may have been the antecedent law of 
the state, when they are made, are, by virtue of the bankrupt act, 
utterly void ; and all assignments by a merchant, banker, factor, ete., 
who owes not less than $2000, of all his property, or as was said by 
Lord Mansfield in the case of Hooper v. Smith, (1 W. Bl. 442), of 
‘so much of his stock in trade as to disable him from being a trader,” 
whether made in contemplation of bankruptcy or for the purpose of 
civing a preference or not, are void, and of themselves acts of bank- 
ruptey. 
A decree of bankruptcy must therefore be entered in this case ; and 
also in the case of the same petitioner against Charlemagne Tower, 
which depends upon exactly the same principles. 


District Court of the United States, Massachusetts, June, 1842, at 
Boston. In Bankruptcy. 


FisHeER AND OTHERS v. CURRIER AND ANOTHER. 


If a debtor voluntarily aid a creditor in taking his property upon a writ of attach 
i: g perty uf 


ment, or in perfecting an attachment previously incomplete ; it is an act of bank- yee 
ruptey within the meaning of the statute. es" 


Where the partners of a firm are insolvent, and there is sufficient ground for a decree 
of bankruptcy against any member of the firm, the decree will go against all the 
members of the firm, and all the joint and separate property of the partners will 
pass to the assignee. 


Under the circumstances of this case, it was held, that an act of bankruptcy had been 
committed by a member of a firm, and a decree was passed against all the members 
of the firm. 


Tuts was a petition to have Gilman Currier and Hambleton E. 
Smith, of Boston, copartners, under the style of Currier and Smith, 
declared bankrupts. Three acts were relied upon by the petitioners 
as constituting acts of bankruptcy. 1. The willingly procuring cer- 
tain attachments to be made March 17, 1842. 2. The fraudulent 
transfer of notes as collateral security to prefer a particular creditor, 
March 7, 1842. 3. A similar transfer, May 4, 1842. Evidence 
was introduced on both sides as to these points. 

The facts in the case sufficiently appear in the opinion of the 
court. 


William Gray for the petitioners. 
t Benjamin R. Curtis for the respondents. 


Spracvue J. This isa petition to have Currier and Smith declared 
VOL. V.—NO. V. 28 
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bankrupts. It is resisted on the ground that they have committed p 

act of bankruptcy. One act relied upon by the petitioners is an at- 
tachment, or rather attachments, of all the stock in trade of the re- 
spondents, made on the 19th of March last, on two writs, one in fayor 
of Benjamin Smith, the father; and the other in favor of Benjamin 
Smith, junior, the brother of Hambleton E. Smith, one of the respon- 


dents. ‘There is some discrepancy in the testimony ; but [think the 


following facts are proved. Currier and Smith are now, and wer 
on the 19th of March, insolvent. ‘They had been previously pressed 
for means to meet their engagements, and Currier had gone to Maine 


for the purpose of collecting debts. During his absence, the pressure 
upon the firm increased, and it is testified by Wells, their clerk, 
they appeared to be in embarrassed circumstances. ‘The appearances 
of embarrassment were such as to attract the attention of Mr. Froth- 
ingham, who was, or assumed to be the agent of Benjamin Smith, who 
was absent at his home in Duxbury. Frothingham asked Smith, the re- 
spondent, what was the matter. ‘He said they were “terribly short.” 
A conversation ensued, in which Frothingham asked him if Currier and 
Smith did not still owe his father and brother; to which he answered 
in the aflirmative, and Frothingham told him he should cause attacli- 
ments to be made immediately in their favor; to which Smith made 
objection, but handed him one of the three notes on which the attach- 
ments were made, and copies of the two others which Frothingham 
immediately carried to Mr. Curtis, and procured two writs upon which 
the attachments were immediately made. Frothingham had no other 
authority to make these attachments, than “a general authority, given 
by Benjamin Smith a year or two before, to keep an eye to his interests 
here.”” Mr. Curtis instructed Frothingham, that the actions might be 
maintained if the plaintiffs should ratify them before any other attach- 
ment should be laid, and advised him to send to Duxbury immediately 
to obtain their ratification. ‘This was after two o'clock. On the 
same day, Smith, the oe wrote to his father to come to Bos- 
ton and “take care of himself, or secure himself:” and the father 
came the next morning and ratified the proceedings of Frothingham. 
Frothingham did not write or send to the father. Benjamin Smith, 
junior, was absent at sea, and has not returned, nor been informed of 
the suit commenced in his behalf. Currier returned from Maine on 
the 20th of March. The actions were entered at the April term of 
the common pleas in Suffolk. Currier and Smith employed an at- 
torney, who entered on adverse appearance ; but a default was entered 
about the first of May, and judgment on the seventh of that month. 
Neither of the respondents have petitioned for the benefit of the bank- 
rupt law, and both resist this application. 

The first section of the statute makes it an act of bankruptcy for 
a debtor to “ willingly or fraudulently procure his goods and chattels 
to be attached.” If a debtor voluntarily aid his creditor in taking 
his goods and chattels upon a writ by way of attachment, or in per 
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fecting an attachment previously incomplete, he must be deemed 
have willingly procured his goods and chattels to be attached, within 
the meaning of the statute. 

There are two things done by Hambleton E. Smith, of very crave 
import ; first, the delivery of the note and copies of notes to Froth- 

cham; and second, writing to his father to come and secure himself. 

The first is proved by Frothingham, who is a witness for the re- 
spondents, and who alone knows the attendin: ¢ circumstances. His 
testimony therefore, is very material. He says that appearances were 

ich as to excite his suspicions, and on the 17th of March, he asked 
Hamb leton EK. Smith what was the matter. And he replied, they 
were terribly short; and in answer to another question, he said, that 
they still owed his father and brother ; and upon further inquiry as 
to ways and means, Krothingham was so convinced of their great 
embarrassment that he told Hambleton E. Smith that he should make 
attachments for the father and brother before he went to dinner. 
Hambleton E. Smith said, “ oh no, we can borrow ; we can get along ;”’ 
that it would be the breakine of them up, and would ruin them, and 
they could borrow. Further conversation ensued, in which Frothing- 
ham again said he should put an officer into the store, and Hambleton 
K. Smith objected and protested. Frothingham told him, if he would 
show him any thing to alter lis opinion he would alter it. Smith did 
not; but delivered to F rothingham the note and copies of notes, 
which be wanted for the sole and avowed purpose of making attach- 
ments, and which he carried immediately to Mr. Curtis, and caused 
the writs to be made. At what point of time the note and copies 
were delivered, and what was then said we are not distinctly informed, 
for, in the first deposition given by Mr. Frothingham, which purports, 
in answer to the 12th interrogatory, to state all that was said and 
done be:ween him and Smith, no mention is made of this most ma- 
terial fact, — and, in answer to the third cross-interrogatory, he tes- 


tilled, that he had stated fully all that passed between him and Ham- 


bleton E. Smith. It was not until bis second deposition wi aken, 


and the question was pointedly put to him, whether [fambleton FE. 
Smith handed him copies of notes, that the fact was disclosed by him. 
And it further appears, that Frothingham learned from Hambleton E. 
Smith the amounts of the debts due to the father and brother, and that 
Hambleton E. Smith had no knowledge that Frothingham had any 
agency or authority whatever from the father. 

In answer to a question by the respondent’s counsel, whether H. E. 
Smith gave the note and copies willingly ; he replied “ not very wil- 
lingly ;”’ and to a cross-interrogatory, he said, that the reason he said 
so, was, that Smith was not willing he should take the ste p he did; 
and refers to his former de ‘positions for the facts on which he made 
that statement. Now, considering the position which Mr. Frothing- 
ham occupies, as the son-in-law of Benjamin Smith, the father, and 
one who has voluntarily commenced process for securing to him and 
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his brother-in-law a priority, and having a natural anxiety to accom- 
plish that purpose ; and considering that he omitted in his first deposi- 
tion to state the fact of his receiving the note and copies; and con- 
sidering also, the testimony of Baker as to his declarations, touching 
the letter written by Smith to his father, and Frothingham’s naked 
denial of such declarations, and his denial of knowledge who wrote 
the letter to the father, coupled with the fact, that Mr. Curtis advis . 
him to send to the father immediately, and that he did not, but Smit! 
the son, did, — we are irresistibly led to the conclusion, that his wis i : 
are strongly on the side of the respondents, and that, while he has 
testified truly, in answer to direct and specific inquiries, he has been 
reserved as to matters adverse to the respondents, and not drawn out 
by pointed interrogatories. 

Now, from the whole testimony in the case, I think it is fairly to 
be inferred, that, whatever may have been the reluctance of H. | 
Smith, in the first instance, to accede to the views of Frothingham in 
having an attachment made, yet that in the end and before Frothing- 
ham left him, he was so convinced or persuaded as to accede to those 
views, and voluntarily to lend his aid to carry them into effect. And 
for that purpose, he delivered him the note and copies, and wrote to 
his father to come and secure himself. His conduct since has been 
in perfect accordance with this view, and calculated to secure the 
priority of his father and brother. It is true that the respondent em- 
ployed counsel to appear in the actions, but for what purpose is left 
to inference. ‘The debts were not disputed. ‘There could then have 
been no object but delay ; and what benefit could have been antici- 
pated from that is not explained. One of the actions, that in favor 
of B. Smith, jr., was commenced and prosecuted without the sem- 
blance of authority, and Frothingham testified, that H. E. Smith 
had no reason to believe that he had authority ; yet the plaintill’s 
appearance was never called for, and no objection interposed to the 
suit proceeding to judgment without the plaintiff ever having au- 
thorized its commencement or having knowledge of its pendency. 
Before the ratification of the father, his attachment was incomplete. 
That ratification was procured immediately by the active interference 
of the respondent Smith. Iam constrained, therefore, after a care- 
ful consideration of the evidence, to come to the conclusion, that the 
aid given by H. E, Smith, in commencing and perfecting the attach- 
ments, was an act of bankruptcy within the meaning of the statute. 

But Currier was absent and had no knowledge of these proceed- 
ings, or of the attachments until his return on the 20th of March ; 
and it is contended, that he cannot be affected thereby, nor his (sep- 
arate or joint) property taken without his personal agency or de- 
fault. Such is not necessarily the law of partnerships; and, in 
order to see whether it be so under our bankrupt system, we must 
recur to the statute. ‘The fourteenth section is peculiar, and could 
not, | think, have constituted a part of the bill as originally framed, 
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or been prepared by the same hand. Its language is dissimilar, and 
it refers to an order as being provided by the act which is not in 
terms found therein. I have had much difficulty in satisfying my 
own mind as to its true construction in some particulars. But, with- 
out undertaking to determine what may be the effect of a mere insol- 
vency of a partnership, f think it is clear, that when the partners of a 
firm are insolvent and there is sufficient ground, either upon a voluntary 
or adverse petition, for a decree of bankruptcy against any me “nber 
of the firm, it is the intention of the statute that all the joint stock 
and property of the company, and also all the separate estate of 
each of the partners shall be taken. Indeed, the language of the 
fourteenth section is in this respect clear and explicit. But if it 
were less so, still in a case like the present, where the decree of 
bankruptcy is to pass because of attachments of the property of the 
company, it would seem that such property ought to be taken by the 
assignee, otherwise these very attachments may remain in force, and 
the purpose of the law, in pronouncing them an act of bankruptcy, 

be defeated. The objec ct to be acc om plis hed, being thus settled by 
the statute, the only que stion that remains, is the manner in which it 
is to be attained, that is, the form of the decree. Shall it be avainst 
both the members of the firm as bankrupts, or against Smith only as 
a bankrupt, and pronouncing the firm to be insolvent, and thereupon 
all the joint and separate property to be taken by the assignee ? 
The statute is in this respect by no means clear. But as one at 
least of the prerequisites of the decree is the insolvency of both part- 
ners; and the order, which is required in the fourteenth section to 
be “made in the manner provided in the act,” must, | think, refer 
to the decree or declaration of bankruptcy prescribed in the first sec- 
tion ; and, as the fourth section provides for a discharge of those only, 
who have been declared bankrupts, and by the fourteenth section 
the certificate of discherge is to be “ eranted or refused to each 
partner as the same would or ought to be if the proceedings had 
been against him alone;” and as uniformity in the proceedings will 
be thus best preserved, | am of opinion that there should be in this 
case a decree or declaration of bankruptcy against both the re- 
spondents. 

This precludes the necessity of examining the other questions 
which have been discussed at the bar. 

The following decree was thereupon entered. 

“* Order and decree. And now it appearing to the court here, that 
due notice has been given to all parties and persons in interest pursuant 
to the order of court, and that, on the seventeenth day of March, in 
the year one thousand eight hundred and forty-two, the said Currier 
and Smith were merchants and partners in trade, and that they were 
thea and still are owing debts to the amount of not less than two 
thousand dollars, and that they did then and do still owe, to the pe- 
titioners, debts, amounting in the whole to not less than five hundred 
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dollars, and that they were then and still are insolvent, and that the 
said Smith did, on said seventeenth day of March, willingly rs 
the goods aaa chattels of the said partners to be attached ; it is 
ordered and decreed by the court that the said Gilman Currier he 
the said Hambleton E. Smith be and they are hereby declared and 
decreed to be bankrupts pursuant to the ‘Act of Congress, entitled 
an Act to establish a uniform system of bankruptcy throughout the 
United States, passed August 19, 1841.” 


Municipal Court of the City of Boston, July Term, 1842. 
ComMoNWEALTH v. Joun M’Carry. 


A by-law or ordinance of the city of Boston, which prohibits any person from standinz 
in any public street of the city ‘« for the exercise of any business or calling in 
public streets, without being licensed by the mayor and aldermen,” is defective for 
its uncertainty and generality. 


But, to stand on the side-walk of a public street, with others, and to hawk about new 
papers to the annoyance of all persons passing there, and preventing the transit of 
passe ngers, and their free entry and egress into and out of the doors of shops 
offices and places of business the re, is a nuisance at common Jaw, and may be pun 
ishe d as such. 


Tuacner J. The second count of this indictment charges the 
defendant with the breach of a certain by-law, or ordinance of the 


city of Boston. It sets forth substantially, that he, on the first of 


July, 1842, not being licensed by the mayor and aldermen to stand 
in any public street in said city, for the exercise of any business or 
calling in the public streets of said city, did stand in State street, th 
same being a common highway and street of said city, and thronged 
with passengers, for the space of one hour, in the forenoon of that 
day, for the exercise of the business and calling of a pedler and ven- 
dor of newspapers, and that he exercised that business to the annoy- 
ance of the citizens, and contrary to an ordinance of the city, &c. 
This by-law or ordinance was passed on fifth January, 1839, and 
declares, ‘that no person shall stand in any of the said streets, &c., 
for the purpose of grinding cutlery, or for the exercise of any other 
business or calling, unless duly licensed by the mayor and aldermen. 
Standing in a street with newspapers, and offe ‘ring them for sale there, 
may in many instances be an annoyance, and is undoubtedly a fit sub- 


ject for legislation by the city council. But it is hardly probable, 


that such case was in the contemplation of the council, when they 
passed this ordinance; and it is doubtful, whether it ought to be ex- 





At a subsequent day the respondents demanded a trial by jury. 
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tended to it by implication. Grinding cutlery in the streets was pro- 
hibited because it was carried on with an apparatus, which occupied 
and partially obstructed the street for the 9 But a person passing 
up and down the street, with newspapers in his hand, and offering 
them for sale, is quite a different act, and is not attended with suc h 
inconvenience, although it may annoy many passengers. It is sup- 
posed to be prohibited by the phrase, ‘ ‘the exercise of any other busi- 
ness or calling,’ which is undefined in extent, and may mean anything 
which can occupy the attention of men in the way of business or 
duty. If we go beyond the defined letter of the ordinance, we shall 
hardly know where to stop. Everything is prohibited, even although 
it may be both innocent and useful in itself, if it can be considered as 
belonging to a man’s business or calling. ‘The safety and excellence 
of a law consist in its being perfectly intelligible in its full extent. 
lor the uncertainty of the ordinance, therefore, and its generality, | 
shall not pass judgment against the defendant on this second count. 

But the first count of the indictment charges the defendant with a 
nuisance at common law; and is, [ think, more appropriate to the 
ease. ‘The grand jury say, in substance, that the defendant, on the 
first day of July current, with other persons, mostly boys, to the num- 
ber of twelve, their names being unknown, stood in State street, which 
was a common highway, and thronged with passengers, for an un- 
reasonable leneth of time, to wit: for an hour and more, and remained 
there obstructing the street and highway, and preventing the transit of 
passengers, and their free entry and egress into and out of the doors 
of the shops, offices, and places of business of the citizens there oc- 
cupying the same, and made at the same time loud outeries and un- 
necessary and disagreeable noises, interrupting the business and com- 
fort of the citizens there residing and passing, and thereby obstructing 
the street, and rendering it greatly inconvenient to the citizens, and 
to their great annoyance, against the peace, &c. 

This is the description of a nuisance at common law. ‘The defend- 
ant has by his plea admitted the truth of the allegations. If he had 
pleaded that he was not guilty, it would have belonged to the jury, to 
determine by their verdict, the fact,— whether the annoyance was 
real, and the act done without excuse. For, if a nuisance arises from 
a lawful and necessary act, the jury must pronounce, whether it is 
such a general inconvenience as should be abated. ‘“ For the law, 
that is the perfection of reason, says Lord Coke, cannot suffer any- 
thing that is inconvenient. It is better, saith the law, to suffer a mis- 
chief that is peculiar to one, than an inconvenience that may preju- 
dice many.” Co. Lit. 97, b. 

It is understood, that the defendant, with other boys, was, at the 
time, and that he had been, and was at other times, both before and 
after the first of July, daily and habitually on the sidewalks in State 
street, hawking about, and offering for sale to people there the news- 
papers of the day. ‘The boys were attracted by the multitude of 
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busy people, who are almost always passing through that street. This, 
and indeed, very many of the streets and sidewalks of the city are 
limited in width, and are hardly sufficient to accommodate the press of 
carriages of every description, and of travellers, even where there js 
no obstruction. From the increase of population, and the influx of 
travellers for business and pleasure, the inconvenience arising from the 
narrow streets is sensibly felt, and seems daily to increase. It seems 
necessary, therefore, that every obstruction should be removed from 
the streets; that traffic and all kinds of buying and selling, whether 
of newspapers or other articles, should be confined to shops and other 
inclosures ; and that persons, ‘whather old or young, should be re- 
strained from occupying the streets for these purposes. It is better 
that a few individuals should suffer a little by the loss of profit from 
such restraint, than that all other citizens should be annoyed. For 
these reasons, it is clear to me, that this first count contains a good 
description of a nuisance at common law, and that judgment be ren- 
dered against the defendant therefor. 

The prisoner was then sentenced to fifteen days’ imprisonment in 
the common jail, and to pay the costs. 


District Court of the United States, Vermont, July 25, 1842. In 
Bankruptcy. 


IN THE MATTER oF JoHN GILE. 


A voluntary petition for a decree of bankruptcy cannot be withdrawn and farther 
proceedings stayed, after a decree of bankruptcy has been made, without the con- 
currence of all whose interests may be affected. 


It seems, that the assent of the assignee to such a course, is not absolutely necessary 
in all cases. 


Tue petitioner having been declared a bankrupt on the twenty- 
fourth of May last, on his own application, now filed a petition, pray- 
ing, for the reasons therein set forth, that the decree of bankruptcy 
might be set aside and all further proceedings stayed. 


Prentiss J. At the last May term of the court, applications were 
made for leave to withdraw petitions which had been filed for the bene- 
fit of the bankrupt act, and upon which orders of notice had been 
issued and published for a hearing at that time. The applications 
were granted, and the petitions ordered to be dismissed. Other appli- 
cations of a like nature, since presented, have been disposed of in the 
same way. In neither of the cases was there any appearance on the 
part of any of the creditors ; and as to the power or right of the court, 
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under such circumstances, to dismiss a petition, for good reasons, on 
motion of the petitioner, before a decree of bankruptcy, | entertained 
no doubt whatever. But the application in the present case, being 
after a decree of bankruptcy has passed and intervened, presents an 
entirely new and different question. By the decree, all the property 
and rights of property of the bankrupt have passed from him and be- 
come vested in the assignee, for the benefit of his creditors. The 
effect of setting aside the decree would be to divest the assignee of 
the property and restore it to the bankrupt ; and I do not see how 
this can be done without the concurrence of all whose interests may 
be affected by it. If the consent of the assienee and the creditors ts 
obtained, there would seem to be, on principle, no good objection to 
the proce¢ dine ; for no one else can have any possible interest in the 
matter. I believe there is no instance in the Enelish practice, where 
a commission of bankruptcy has been superseded, on application of 
the bankrupt, in any case at all analogous to the present, without the 
actual consent of the creditors; and it appears to me that their con- 
sent, at any rate, cannot be dispensed with. Perhaps the actual 
consent of the assignee may not be indispensable. If he bas not 
taken possession of the property, or done any act under the decree, 
he can be put to no possible harm, nor have any real interest adverse 
to the application. If, however, he should refuse his consent, having 
no good reason to withhold it, the court, with the concurrence of the 
creditors, might order the decree vacated, and all further proceedings 
stayed in the case, on notice to him to show cause against the mo- 
tion. 


District Court of the United States, Maine, August, 1342. 
In Bankruptcy. 


EVERETT AND OTHERS v. Dersy. 


rhe pendency of a suit at law is not a bar to a petition by the creditor, proceeding in 
invitum, on a distinct and independent demand. 

Thus, where certain creditors sued out writs of attachment against a debtor, and after 
wards petitioned that he be decreed a bankrupt, it was held, that it was not ne¢ 
sary for the suits at law to be withdrawn. until it was determined whether the 
petition could be sustained. 


It seems, that a trader who has withdrawn from business, may be proceeded against in 
invitum, as a bankrupt, upon debts which were contracted while he was actually in 
trade. 


Ware J. Thisisa petition on the part of creditors against Mr. Derby, 

to have him decreed a bankrupt. He has appeared and filed objections 

to the decree. ‘The first objection relied on is, that the petitioners 
VOL. V.—NO. V. 29 
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are proceeding against him in an action at law. The facts, which 
are not in dispute, are that the petitioners sued out writs of attach- 
ment against the supposed bankrupt on the 19th of March, and 
caused his property to be attached and held to answer the judgment, 
which suits were duly entered in court on the third Tuesday of June, 
being the 2Ist day of the month, and which were, with the consent 
of the defendant’s attorney, continued to the next term of the court, 
and no further procee dings had upon them. On the 11th of May, 
they filed their petition in this court, praying to have him declared a 
bankrupt. The second objection relied upon is, that the respondent 
was not, at the time of the alleged acts of bankruptcy, nor at the 
time of the jurat and the filing of the petition, a merchant, and ac- 
tually using the trade of merchandise, nor a retailer of merchandise, 
and so not liable to compulsory process in bankruptcy on the part o! 
his creditors. ‘The petitioners have put in a replication insisting on 
the right to proceed on their petition to have the respondent decreed 
a bankrupt, notwithstanding the pendency of their suits, and alleging 
that the debts, on which the petition is founded, are not the same de- 
mands that are in suit, but distinct and different debts; and ten- 
dering an issue of fact on the other objection that the respondent was 
not a merchant and actually using the trade of merchandise. 

The second objection presents a question of fact which, the parties 
not being prepared with their evidence, will be passed with a single 
remark. It is doubtful, to say the least, whether in the terms, in 
which it is expressed, it is broad enough to protect the respondent 
from this proceeding, admitting the fact to be as alleged. <A debt 
which has been contracted after the debtor has retired from trade, 
will not support a petition on the part of creditors, proceeding in in- 
vitum. (Eden on Bankruptcy, 46.) But where the debt was con- 
tracted while the debtor was in trade, and then subject to the bank- 
rupt law, Lord Eldon held it to be clear of any doubt, that a 
commission could be supported by an act of bankruptey committed 
after he has ceased to be a trader. It may, therefore, be necessary 
for the respondent to amend his answer to the petition in this part. 

With respect to the other objection, the facts alleged by the re- 
spondent are admitted in the replication, and the question to the 
court is, whether the pendency of the suits, mentioned in the ob- 
jection, is a bar to the parties proceeding under this petition. ‘There 
does, it must be admitted, seem to be some incongruity in proceeding 
at law against a debtor who is in bankruptcy. As the whole of his 
property passes and vests in the assignee, by operation of law, from 
the time of the decree, and by relation from the filing of the petition, 
the remedy at law is reduced to the naked right of process against 
the person. And as the person must be discharged by the certificate, 
if the bankrupt ts legally entitled to it, it would seem that the only 
benefit that can be derived from a suit at law, is to try the validity of 
the discharge. But it is quite certain that the existence of a com- 
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mission under the English bankrupt system does not preclude cred- 
itors from pursuing the ordinary remedial processes of the law, and 
such also was the case under the former bankrupt law ia this country. 
The present act contains no clause prohibiting them generally from 
woceeding at law if they prefer this remedy. 

The clause of the law, applicable to the question raised by this 
objection, is found in the Sth section, and is in these words. “ No 
creditor or other person, coming in and proving his debt or other 
claim, shall be allowed to maintain any suit at law or in equity there- 
for, but shall be deemed thereby to have waived all right of action 
and suit against such bankrupt; and all proceedings already com- 
menced, and all unsatisfied judgments already obtained thereon, will 
be deemed to be surrendered there by.” 

This clause meets and provides for two distinct cases. First, for 
that where the creditor has proved his debt before a suit is com- 
menced. ‘The proving the debt alone, is a bar to any suit at law or 
in equity, for the recovery of the debt so proved. The second case 
is where the suit has been commenced before the proof of the debt 
in bankruptcy ; and in this case the proving the debt operates as a 
surrender ipso jure of the action, and is a bar to any further proceed- 
ings in the suit. 

The present case falls under the second branch of the clause in 
question. ‘The action was commenced before the filing of the peti- 
tion. Now it is very clear that the naked fact of the action having 
been commenced is no bar to filing and proceeding upon the petition, 
for the law contemplates and provides for this precise case, and de- 
clares, not that the proceeding in bankruptcy is barred by that fact, 
but that the proceeding in bankruptcy shall operate as a surrender of 
the suit. But what proceeding is it that has this effect? It is prov- 
ing the debt. ‘The proof of the debt is an election to proceed 1 
bankruptcy, and is a conclusive bar to any further proceeding in a 
suit at law or in equity for the recovery of the same debt. I say for 
the recovery of the same debt, for it has been decided in England by 
the courts of law, under the act of 49 Geo. IIL. ch. 121, s. 14, from 
which this clause in our law seems to have been borrowed, that where 
a creditor has several distinct and independent debts due to him from 
the bankrupt, he may prove one in bankruptcy and maintain a suit 
at law on another, it being held that the election is confined to the 
particular debt proved. Harley v. Greenwood, (5 Barn. and Ald. 95.) 
Whether this principle adopted by the common law courts is recon- 
cilable with the decisions of the chancellor in bankruptcy, it is not 
necessary here to consider. Ex Parte Dickson, (1 Rose, 98) ; 
Ex Parte Hardenburg, (1 Rose, 204, quoted in Eden on Bank- 
ruptey, 112). 

It has always been held under the English bankrupt law, that the 
petitioning creditor makes his election by presenting his petition, and, 
however it may be with other creditors, he cannot proceed at law for 
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a distinct demand, if the petition is capable of prosecution. (Edeu 
116.) The presenting a petition is an election to proceed in bank- 
ruptey, not only for the debt, on which it is founded, but for all othe 
claims which he has against the bankrupt, aad if he proceeds at law, 
the commission will be superseded, or the suit at law be enjoined, 
(Eden 50. Cooke’s Bankrupt Law, ch. 2, $ 3.) But if a suit is 
already commenced, he need not relinquish it before presenting his 
petition. If indeed he has the debtor in execution, this is fatal to the 
petition; for this is a satisfaction of the debt. Barnadby’s case, (1 
Surange, 653.) But proceeding in a pending suit, not against the per- 
son, has been held not to be an objection to suing out a commission. 
Miles v. Rawlins, (4 Esp. R. 194.) 

It would seem then, from the analogy of the English decisions, that 
the pendency of a suit in the courts of law, on a distinct and inde- 
pendent demand, is not a bar to proceeding on this petition. ‘The 
suit may remain at present notwithstanding, for that is declared to be 
surrendered, not by the filing a petition against the bankrupt, but by 
proving the debt. But as the debt must be proved to support the 
petition and obtain a decree, this, it seems to me, will constitute such 
a proof in bankruptcy as will, from the time of the decree, operate 
ipso jure as a surrender of the suit at law. My opinion is, that the 
petitioners may proceed to a decree while their suits are pending, but 
that the suits will be annulled and surrendered by the passing of a 
decree. It is undoubtedly true, that the petitioning creditors cannot 


carry on the two proceedings at the same time, at law for one part of 


their demands, and in bankruptcy for another; but I can see no rea- 
son, in principle or on grounds of expediency, why they should be 
required to abandon their suits at law commenced before filing this 
petition, until it is determined whether the petition can be sustained. 
If, as is contended by the debtor, he is not subject to the bankrupt 
law, then the petitioners have an undoubted right to pursue their 
remedy at law. 


Supreme Judicial Court, Massachusetts, March term, held by «d- 
journment in June, 1842, at Boston. 


Wiuruiams v. INHABITANTS OF THE County oF MIDDLESEX. 


The repeal of the law which directed that the surplus proceeds of the labor of con- 
victs in houses of correction, should be paid to them, on their discharge, (R. S. ch. 
143, § 26,) took away the authority to pay the proceeds of labor done before the re- 
peal, to those who were not discharged until after the repeal. 

The provision above referred to was intended to be in the nature of a gratuity to be 
paid for services which the convict was required to perform, in the execution of his 
sentence, independent of any such allowance in money. 

Henry H. Fuller, for the plaintiff. 
Ephraim Buttrick, for the defendants. 
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elections from 12 
Scott's New Re ports, part 1; 
Robinson, part 3; 
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ATTORNEY. 

(Negligence— Pleading.) If an at- 
torney in the conduct of a suit, com- 
mits an act of negligence whereby all 
the previous steps become useless in 
the result, he cannot recover for any 
part of the businessdone. And wheth- 
er or not, in such a case, the work be- 
came wholly useless by the plaintiff’s 
fault, is a question for the jury. 

Such a failure of the work is a de- 
fence admissible under non-assumpsit, 
in an action on the attorney’s bill. (2 
C. M. & R. 547; 2 M. & W. 283.) 
Bracey vy. Carter, 12 Ad. & E. 373; 
Symes v. Nipper, id. 377, n 

BILLS AND NOTES. 

(Notice of Dishonor.) In an action 
by indorsee against drawer of a bill 
exchange, proof that the plaintiff, on 
the day on which he himself received 
notice of dishonor from the holder, 


wrote and sent a letter to the defendant. 


and proof of notice to produce that let- 
ter as containing notice of dishonor, 
and that the defendant, when applied 
to by plaintiff for payment of the bill, 
objected that it had not been presented 
to the acceptors in due time, but did 


not objéct that he had not had notice of 


dishonor, are, on default to produce the 
letter, evidence that it contained a reg- 
ular notice of dishonor. (1 M. & Rob. 
41.) Curlewis v. Corfield, 1 G. & D. 
489, 

2. (Laability for bill made by agent.) 
Where it is sought to charge a party by 
the acceptance or indorsement of a bill 
by an agent, by reason of the latter 


Adolphus and Ellis, parts 1 and 2; 
Meeson and Welsby, 
and | Carrington and Marshman, part |.—-(Continued from page 































ENGLISH CASES. 


1 Gale and Davison, part 4; 3 
parts 4 and 5; 2 Moody and 


having similarly drawn and indorsed 
bills on former occasions, it must be 
distinctly shown that the principal 
knew, or had the means of knowing 
that fact. Davidson v. Stanley, 3 Scott, 
N. R. 49 

3. (Giving time 
Where time was given to a prior indor- 
ser, after judgment had been signed in 
an action on the same bill against a 
subsequent indorser: Held, that the 
court could not interfere to setaside the 


‘o prior indorse r.) 


judgment on that ground, as the judg- 


ment could not be affected by such in- 


dulgence being given after it was 
signed. Bray v. Manson, 8 M. & W. 


668. 

4. (Indorsement — Evidence of iden- 
tity of wndorser.) In an action against 
the acceptor of a bill of exchange pur- 
porting to be drawn and indorsed by A. 
B., proof that the bill was indorsed by 


|the same person who drew it is suffi- 


cient, though that person is shown not 
to be A. B. Smith v. Moneypenny, 2 
M. & Rob. 317. 

5. (Bill of erchange, what is — For- 
gery.) A document in the ordin: Ary 
form of a bill of exchange, but requiring 
the drawee to pay to his own order, and 
purporting to be indorsed by the 
drawer, and accepted by the drawee, 
cannot, in an indictment for forgery 
and uttering, be treated as a bill of ex- 
change. Reg. v. Bartlett, 2 M. & 
Rob. 362. 

6. (What is a promissory note ?) A 
paper in the following terms: “I, A. 
B., owe Mrs. E. the sum of £6, which 
is to be paid by instalments, for rent,” 
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is not a promissory note, no time being 
mentioned. (7D. P. C. 598.) Moffat 
v. Edwards, 1 Carr. & M. 16. 


CHEQUE. 

(Presentment of.) The holder of a 
banker’s cheque ought to present it for 
payment within a-reasonable time, and 
it is a question for the jury, on an issue 
of due presentment, whether this rule 
has been complied with. 

Where a cheque drawn on a country 
banker, dated 19th March, was not pre- 
sented until the 6th April, and no cause 
was assigned for the delay, but the 
drawer had not sustained loss by the 
non-presentmnent at an earlier period, 
the drawer was held liable to be sued 
on the cheque. Serle v. Norton, 2 M. 


& Rob. 401. 


COINING,. 

(Joint uttering.) If two persons 
jointly prepare counterfeit coin, and 
then utter it at diflerent shops, apart 
from each other, but in concert, and in- 
tending to share the proceeds, the ut- 
terings of each are the joint utterings of 
both, and they may be convicted jointly. 


Reg. v. Hurse, 2 M. & Rob. 360. 


CONCEALMENT OF BIRTH. 
(Jndictment.) An indictment for 
concealing the birth of a child, “by 
secretly disposing of the dead body,” 
without showing the mode of disposing 
of the dead body, is bad. Reg. v. 
Hounsell, 2 M. and Rob. 292. 

2. On an indictment for concealing 
the birth of a child, a final disposition 
of the body must be shown ; hiding the 
body ina place from which a further 
removal is contemplated, will not sup- 
port the indictment. Reg. v. Ash, 2 
M. & Rob. 294. 


CONDITION PRECEDENT. 

An agreement between a debtor and 
his creditors, whereby the former, on 
assigning his property to trustees, was 
to be relieved from personal molesta- 
tion, containing a proviso “that the 
agreement should be void unless the 
creditors of the defendant, whose names 
and descriptions were stated on the 
other side of the said agreement, should 
concur in the said agreement: ” Held, 
that this was not a condition precedent, 
the performance of which the debtor 
was bound to aver in setting up the 





agreement, as an answer to an action 
at the suit of one of the creditors who 
was a party thereto. Matthews y 
Taylor, 3 Scott, N. R. 52. 


CONTRACT OF SALE. 

(Delivery, what amounts to.) Thy 
defendants, auctioneers, sold by public 
auction to the plaintiff, for a certain 
sum, a rick of hay, the produce of a 
crop distrained for rent, and which re- 
mained upon the land. By the condi- 
tions of sale, the lot was to be taken 
away at the purchaser’s expense within 
one week ; but at the time of the sale, 
the auctioneers obtained from the ten- 
ant, and read in the auction-room, a 
written consent that the hay should re- 
main upon the premises for an extend- 
ed period. Before the expiration of 
that time, the plaintiff having paid for 
the hay, received from the defendants 
an order upon the tenant to permit him 
to carry itaway. The tenant refusing 
to allow the hay to be removed, the 
plaintiff sued the defendants, who 
pleaded “that they did deliver to the 
plaintiff the possession of the said rick 
of hay, according to their promise in 
that behalf:” Held, a good answer to 
the action. Salter vy. Woollams, 3 
Scout, N. R. 59. 


COSTS. 

(Not payable except by party to th 
record.) ‘The court has no power after 
a judgment for the defendant in a per- 
sonal action to make a third party pay 
the costs on the ground that he was 
the real plaintiff? (4 M. & W. ly4; 
8 D. P. C. 517.) Evans v. Rees, 1 G. 
& D. 579. 


DEMURRAGE. 

Indebitatus assumpsit will not lie for 
demurrage, unless there be an express 
contract to pay it. Horn v. Bensusan, 
2M. & R. 326. 


EVIDENCE. 
(Parol evidence to vary written con- 
tract.) The defendant occupied prem- 
ises under a written agreement: Held 
that parol evidence was not admissible 
to show an understanding between the 
parties, that the rent should commence 
from a later day than that named in the 
agreement. Henson v. Cuvope, 3 Scott, 
N. R. 48. 
2. (Proof of execution of deed — Sud- 
























. 
‘scribing witness.) A deed executed in 
the presence of a subscribing witness, 
proved to be abroad at the time of the 
trial, is admissible on proof of the wit- 
writing, notwithstanding the 
power to examine on interrogatories 
under 1 W. 4, c. 22, s. 4. Glubdv. 
Edwards, 2 M. & Rob. 200. 
3. (Notice to produce.) <A notice to 
produce all letters writen by the one 
party to and received by the other, be- 
tween the years 1837 and 1841 both in- 
clusive, held sufficient to call for a par- 
ticular letter. Morris v. Hauser, 2 M. 
} 


€ > >< 
x Rob. 392. 
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EVIDENCE CRIMINAL CASES. 
(Confession.) A servant was charged 
with attempting to set fire to her mas- 
ter’s house. It was proved that the 
furniture in two of the rooms was on 
fire, and a spoon and other articles were 
found in the sucker of the pump. The 
master told the prisoner, that if she 
did not tell the truth about the things 
found in the pump, he would send for 
the constable to take her: Held, that 
this was such an inducement to confess 
as would render inadmissible any state- 
ment made by the prisoner respecting 
the fire, the whole being one transac- 
Reg. Vv. Hearn, 1 Carr. & M. 


IN 


von. 


109, 


FIXTURES. 

(What are removable as between land- 
lord and tenant.) A lessee covenanted 
to yield up in repair at the expiration 
of his term all erections and i:mprove- 
ments which should be erected, made, 
or set up, during the term upon the 
demised premises. An assignee hav- 
ing during the term erected a green 
house, the frame work of which was 
not otherwise fixed to the walls thereof 
than by being Jaid thereon embedded 
in mortar: Held, that the removal of 
the sashes and frame work was a breach 
of the covenant, though no 
damage was done to the premises, and 
the walls and flues were left in a per- 
fectstate. West v. Blakeway, 3 Scott, 
N. R. 218, 


lessee s 


INDICTMENT. 

(For rape — Charge of aiding and 
abetting.) An indictment is. good 
which charges that A committed a 
rape, and that B was present aiding 
and assisting him in the commission of 


Digest of English Cases. 
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the felony. In such a case the party 
aiding may be charged either as he was 
in law, a principal in the first degree, 
or as he was in fact, a principal in the 

Reg. v. Crisham, 1 


second degree 


Carr. & M. 187. 


INSURANCE. 
(On life— Concealment of material 
facts.) A party whose life is insured is 
not the general agent for the assured: 
and therefore the policy is not void by 
reason that party failed to com- 
municate a material to which 
he was not interrogated by the 
ers, unless he was aware of the mate- 
riality of the fact, and 
cealed it. 2. It is a question of fact 
for the jury, whether a fact not com- 
municated was, under the circumstan- 
one which the assured ought to 
have communicated. 3. Where the 
affirmative of any one material issue is 
on the plaintiff, and he undertakes to 
give evidence of it, he is entitled to be- 
cin. Rawlins v. Desborough, 2 M. & 


Rob. 328. 


such 
fact, as 


Insur- 


studiously con- 


2. (Assionment of lift policy, when 
void.) <A policy of insurance the 
life of A had been assigned to the plain- 
uff: the defendant having privately as- 
certained that A was dangerously ill, 
treats with the plaintiff for the pur- 
chase of the policy for a smal] sum, 
representing it as the then value of the 
policy, the plaintiff not being aware of 
A’s Held, that the sale was 
void, and that the plaintiff might re- 
cover the value of the policy in an ac- 
tion of trover. Jones v. Keene, 2 M. 


& Rob. ; 


on 


} . 
illness ° 


45. 


LARCENY. 

(From hus lelivery of wife.) 
Where goods of the husband are taken 
away by bis wife and another person, 
with an intent that the wife should 
elope and live in adultery with that 


hand, hy ( 


person, this isa larceny. Reg v. Tol- 
lett, 1 Carr. and M. 112. 
LIBEL. 
(In newspaper — Evidence in mitiga- 
tion of damages.) In an action against 


the editors of a newspaper for libel, the 
fact of the libel being published on the 
communication of a correspondent 1s 
not admissible in mitigation of dama- 

Rob. 


ss. Talbutt vy. Clark, 2 M.& 
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LICENSE. 

( Over land, when implied, and whether 
revocable.) A license is not implied by 
law to the purchaser of goods, (though 
sold under an execution or distress,) to 
enter upon the premises of the former 
owner and take them away, although 
they have remained there with his as- 
sent. To support a plea of leave and 
license to an action of trespass for tak- 
ing away goods under such circum- 
stances, there must be proof of an ex- 
press agreement that the purchaser 
should enter on the premises and take 
the goods. (11 Ad. & E. 34.) 

Quere, whether there can be an irre- 
vocable license to enter upon land, with- 
out its amounting to an interest in land, 
which therefore can pass only by deed. 
Williams v. Morris, 8 M. & W. 488. 


MALICIOUS PROSECUTION. 

(Province of judge and jury.) In an 
action for a malicious prosecution, 
though in it the question of reasonable 
or probable cause depends, not upon a 
few and simple facts, but upon facts 
which are numerous and complicated, 
and upon numerous and complicated 
inferences to be drawn therefrom, it is 


, one day,) subject to the proviso there. 


inafter mentioned, and he also sold an¢ 
transferred the fixtures and chatie|s 
therein to the mortgagee, to hold fo; 
his own use and benefit, but subject 
the proviso thereinafter contained. Th 
deed contained a proviso for reconvey- 
ance, on payment of the mortgage mon- 
ey on the 24th June then next, and a); 

a proviso that on non-payment on tha 
day, it should be lawful for the mortga. 
gee to enter upon and receive and taki 
the rents and profits of the said lease. 
hold and other premises, and, if |i 
should think proper, of his sole author. 
itv, to sell or underlet the premises, 
and to sell the fixtures and chatiels 

Held, that the mortgagee’s right to ta 

possession did not attach until the 241) 
June, and that he could not maintain 
trespass for an entry, or for an asporta- 


| vit of the fixtures and chattels before 


the duty of the judge to inform the | 


jury, if they find the facts to be proved, 
and the inferences to be warranted by 
such facts, that the same do or do not 
amount to reasonable or probable cause, 


so as thereby to leave the question of | 
fact to the jury, and the abstract ques- | 


tion of law to the judge. Panton v. 
Williams (in error,) 1 G. & D. 504. 


MANDAMUS. 

(To gaoler, to deliver up body of 
debtor for burial.) The court, on mo- 
tion, directed a mandamus to go per- 
emptorily in the first instance, com- 


that day by a stranger. Wheeler y. 


Montefiore, 1 G. & D. 493. 


MURDER. 
Where a wound is wilfully and 
without justifiable cause inflicted, and 
ultimately becomes the cause of death, 
the person who inflicted it is guilty o! 
murder, though life might have been 
preserved if the deceased had not re- 
fused to submit to a surgical operation. 
Reg. v. Holland, 2 M. & Rob. 351. 


PRINCIPAL AND SURETY. 
(Contribution.) Where one of two 
persons, who, as sureties for a third, 


'signed together with the principal a 
| joint and several promissory note, on 


manding a gaoler to give up for burial | 


the body of a debtor dead within the 
gaol, it being sworn that he refused to 
do so until a certain sum he claimed, 
asadebtowing by the deceased for 
maintenance, were paid. In re the Bai- 
lif of Wakefield, 1 G. & D. 566. 


MORTGAGOR AND MORTGAGEE. 


(Right of entry of mortgagee.) A'| 


tenant for years of a house demised it, 


by indenture of mortgage, dated March | 


24th, to the mortgagee, to hold thence- 


forth for the residue of the term (less | 





the note becoming due, paid tly 
amount, although no demand had bee: 
made or action brought against him by) 
the holder: Held, that such payment 
could not be considered voluntary, and 
that he might sue his co-surety for coa- 
tribution. Pitt v. Purssord, 8 M & 
W. 538. 


RECEIVING STOLEN GOODs. 

(Joint receiving.) Where A, know- 
ing that goods have been stolen, directs 
B, his servant, to receive them into 
his premises, and B, in pursuance 0! 
that direction afterwards receives them 
in A,’s absence, B, knowing that they 
have been stolen, they may be jointly 
indicted for receiving them. Reg. \ 
Parr, 2 M. & Rob. 346. 
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Supreme Court or Massacnvusetts.' In the case of Williams v. the Inhahi- 
tants of the County of Middlesex, which was decided at the late term of the Su- 
preme Court of Massachusetts, the plaintiff had been convicted of larceny, 
and sentenced to confinement for two years in the house of correction in Mid- 
dlesex. This action was brought after that term had expired, and the convict 
had been discharged. The case was submitted to the whole court, upon an 
agreed statement of facts, in which it was admitted, that “the value of his, the 
plaintiff ’s, labor, was more than sufficient to pay the expenses of his mainte- 
nance, the cost of materials, and the use of tools, and other charges attending his 
confinement and employment in the house of correction.” The plaintiff relied 
upon the provisions of the Revised Statutes, in his behalf; (Chap. 143, See. 21, 
23, 24, 25, 26.) the substance of which is as follows: —‘‘ When the term, for 
which any prisoner has been sentenced, expires, . . . . if it shall appear that 
the proceeds of his labor are more than sufficient to pay the costs of the mate- 
rials furnished to him, and for his maintenance, &c., the residue shall be paid 
over to him for his own use.” These provisions in the law were repealed after 
the prisoner had been confined one year; and he brought this action for the sur- 
plus of his earnings, which arose before the repeal. 

At the argument before the court, the counsel for the defendant county in- 





' In publishing this communication, we depart, in some measure, from our usual 
course, the main object of this journal being to present reports of judicial decisions, 
rather than comments upon them. Not that the opinions of judges are not the sub- 
jects of fair, and, it may be, severe criticism ; but there is always a heavy presump- 
tion, that the deliberate decisions of highly respectable tribunals are entirely correct, 
and this presumption is ordinarily so strong, that there seems to be no good reason, 
there may be an impropriety, in often endeavoring to point out grave errors in these 
judicial determinations ; — always excepting, however, those opinions which are an 
outrage upon all law and common sense, and which excite the surprise of the whole 
profession — such, for instance, as the decision of the “ Court of General Sessions for 
the city and county of Philadelphia,” in the famous D’Hauteville case. The result 
of the case which our correspondent has considered, cannot, we think, be successfully 
controverted. It seems to us manifest, that the action could not be maintained. In- 
deed, we do not understand the writer as complaining so much of the result to which 
the court came, as of the reasoning on what they placed it. An abstract of the opin- 
ion, which has not yet been printed, will be found on page 228 of our present number. 
— Editor Law Reporter 
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sisted, that inasmuch as the above provisions had been repealed, during the im- 
prisonment of the plaintiff, and as the right to receive his surplus earnings, did 
not accrue, by the terms of the law, until the expiration of that time, he never, 


in fact, had any such right. The counsel farther insisted, that the remedy of 


the plaintiff, if he had any, should be sought by a mandamus, addressed to the 
proper officers of the county, commanding them to pay in conformity to the 
law. 

The opinion of the court was pronounced at the adjournment in June, by 
Dewey, J. He said, that upon examining the enactments of the statute, the 
court had come to the conclusion, that the provisions therein contained in favor 
of convicts, as to their labor, being a mere gratuity, would not, under any cir- 
cumstances, give to such convicts a right of action to secure to themselves the 
benefit of these provisions. He added, that the statute contained various other 
provisions, as to the furnishing of fuel, clothing, and food, to convicts, by their 
keepers and masters, and yet no action could be maintained by such prisoners 
against those officers, should they omit, or refuse so to provide for those under 
their care and control; and that, upon the same principle, a prisoner, after the 
term of his imprisonment had expired, could not enforce, by action, the right 
given by this statute toa portion of the fruits of his labor. This view of the 
subject was wholly distinct from any ground taken by the counsel for the defend- 
ants at the hearing. 

Such principles, coming from such authority, are calculated to excife inquiry, 
if nothing more. It is not easy to see, upon what legal grounds it could be said, 
that a grant of any right or property to a citizen, by the supreme legislative 
power, although it be “a mere gratuity,” is not as much within the protection 
of the law, and to be enforced by action against all wrong-doers, in the same 
manner, and to the same extent, as a grant upon a pecuniary or other consider- 
ation. Suppose the legislature should grant a chattel, or piece of land, gratw- 
tously ; does not the grantee take such a title, that he can maintain trespass 
against any one, having no title, who should interfere with the thing so grant- 
ed? And would his right be any stronger, in law, in these respects, had he paid 
a price for it? We are not aware, that any such distinction exists, in respect 
to public grants, or rights acquired, by statutory enactment. Indeed, the law in 
this matter was early stated in our highest court, by the late Chief Justice Par- 
sons, in the following words : — “ When a statute creates a new right, without 
prescribing a remedy, the common law will furnish an adequate remedy, to giv« 
effect to the statute right.” (Smith v. Drew, 5 Mass. Rep. 515.) And in a later 
case the court said: ‘*‘ Where a right of property is vested in consequence of the 
statute, it is to be vindicated by the common law.” Barden v. Crocker, (10 
Pick. Rep. 389.) This grand doctrine of the common law, whose boast it is, 
that it furnishes a remedy for every injury, is thus stated by Chief Baron Co- 
myns: “ Jn all cases, where a man has an advantage given to him by force of 
an act of Parliament, he shall have a remedy for it, by common law, without 
the aid of a court of equity.” (Com. Dig. Actions upon Stat. a. 2.) 

The principle being thus emphatically stated, by the best authorities, both 
judicial and elementary, in England and in Massachusetts, it would be wasting 
time to cite the earlier cases and writers, numerous as they are, upon which 
these later authorities rest, and of which they are merely the abstract announce- 
ment. 

But upon what principle can it be asserted, that the claim of Williams for his 
earnings in this case, was for a gratuity? When he committed the crime, for 

which he was punished, the law had been so modified, that he had @ right, upon 
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being sentenced to confinement at hard labor, to demand of his keeper, mate- 
rials and tools, and to have the proceeds of his labor, after deducting the ex- 
penses of the tools and materials, and of his maintenance. Such being the law 
applicable to his offence, it was no more a gratuity to allow him such proceeds 
of his labor, arising during his confinement, than to allow him the proceeds, 
arising after his release. There was no law by which any court could deprive 
him of the fruits of his labor, while thus imprisoned, by any shape which could 
he given to his sentence. It is true, the legislature were under no legal obliga- 


, 


tion thus to mitigate the former rigor of the criminal code; but having so done, 
it can no more be said, that the convict, whose offence was committed after the 
alteration of the law, claims a gratuity, when he thus claims the fruits of his 
labor, than it could be so said, in respect to his earnings outof prison. Suppose 
the law, in former years, to have punished an offence with imprisonment for 
five years, and it is subsequently so altered, that three years are the largest 
punishment for the same crime, would it be contended, that a prisoner, who 
committed his offence after the law was thus modified, and was sentenced 
accordingly, and who claimed to be released at the end of his three years, was 


claiming a gratuity, and that no action would lie for false imprisonment, if he 
were longer detained in prison ? 

In delivering the opinion of the court in this case, the learned judge assumed 
it to be well understood and settled, as matter of law, that all the humane and 
beneficent provisions of our statute, that the prisoner shall be provided with a 


| 


reasonable and proper supply of fuel, food, and raiment, by those having him in 
their custody, are so far voluntary and gratuitous ; that the prisoner can main- 
tain no action, for any omission or refusal so to provide for his necessary support 
and comfort. No authority was cited to sustain this principle, and it would 
seem to be, not only contrary to the general doctrine of the law, but abhorrent 
to reason and common sense. If the prisoner have not a remedy by action, 
what remedy has he, or what means is there of enforcing thelaw? The statute 
has provided no penalty, nor other punishment to be inflicted upon the delin- 
quent keeper or jailer, nor any other mode of enforcing the law. If the prisoner 
cannot have his action, it would, indeed, seem that these provisions are gratuitous 
in the broadest sense; and it is left to the conscience and humanity of the jailer 
or ke per of the House of Correction, to say, whether he will obey the law, or 
suffer those under his care, to perish with cold and hunger. 

In all other cases which have arisen under statutes of a similar description, 
the question has been, if the statute had provided a penalty, whether that were 
the only remedy for malfeasance or nonfeasance; or whether the injured party 
nad not, also, a remedy by action, for his injury, leaving the penalty to be en- 
forced by the public, as a punishment for the delinquent’s violation of his duty 
to the public. 

In the whole of this opinion, the court seem to have taken up the loose notion, 
that a convict confined within a jail, in pursuance of sentence, is wholly deprived 
of civil rights, that he suffers a perfect premunire, that he may be beaten and 
slain with impunity, by any one who will take the trouble to do so. But there 
is no truth im any such supposition. Such a convict does not forfeit his chattels 
and estate, by his offence, although it be a felony, as he did at common law in 
England; he can bring actions to maintain his right, and try his title to his 
goods and estate ; and although he cannot go out of prison to attend to such ac- 
tions, he can employ others to do so. His civil rights are not even suspended ; 
and any unnecessary violence or restraints upon his person, by his keepers, 
would be actionable, as certainly as though he were not under sentence. 
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REPUDIATION IN Misstsstprt. Since the publication of our March number. 
containing an examination of the doctrine of RervpraTion, we have received 
from an unknown correspondent in Mississippi, the “ Report of the Selec 
Committee on the Union Bank Bonds, to the Mississippi Legislature, presented 
February, 1842,” in justification of the course pursued by that state. We 
expected something of this kind. Public opinion has too loudly condemned the 
monstrous doctrine ; the pernicious influence of that outrage on moral princi- 
ple and American character has been too severely felt not to induce an attempt, 
on the part of Mississippi politicians, to redeem the ruined reputation of the 
state. The Report concludes with the following resolution : 

Resolved, therefore, by the legislature of the State of Mississippi, that for 
the reasons set forth in the foregoing Report, this legislature denies, that the 
State of Mississippi is under any legal or moral obligation to redeem the five 
millions of bonds, sold by the commissioners of the Mississippi Union Bank to 
Nicholas Biddle, on the 18th day of August, 1838. But while this legislature 
does most solemnly repudiate said bonds, and declare the sale thereof as 
illegal, fraudulent and unconstitional; yet that the holders of those bonds may 
have every possible legal and equitable remedy for collecting the amount paid 
on said bonds, they are hereby invited to pursue the remedy afforded by our 
laws and constitution against the Mississippi Union Bank, and against all and 
every person, who, by his, her or their connection with said institution, have 
rendered him, her or themselves liable, either in law or equity, for the debts of 
said Bank. 

We have not learned whether this resolution was adopted. It is to be 
presumed, however, from the known complexion of the legislature to which it 
Was presented, that such was the case. Appended to the report is the testi- 
mony of Governor McNutt to the facts, upon which were based his reasons for 
recommending this easy method of paying honest debts, and the testimony of 
sundry other individuals to various facts connected with the transactions 
relating to the bonds. Its elaborate earnestness indicates the consciousness of 
its authors, that a hard task was before them. It probably contains all to be 
said in defence of the state. Our deliberate opinion of it is, that no honest man 
can be satisfied with its arguments, and no true American can fail to blush for 
his country in contemplating the miserable pretexts for this outrageous fraud. 

The “ reasons” alluded to in the resolution are (1.) The act under which the 
bonds were executed was unconstitutional. (2.) That the state is under no moral 
obligation to redeem the bonds because it never received the money. (3.) That 
the state never ratified the “issuance and sale of the bonds.” (4.) That the 
commissioners sold the bonds for less than their par value. (5.) That, in 
contracting the bonds in sterling money of Great Britain, the commissioners 
agreed to pay more than the “ par value ” of the bonds “ in current money of the 
United States.” (6.) That Mr. Biddle, in making the contract for purchase 
with the commissioners, intended to commit a fraud. 

We have sufficiently discussed these reasons. The facts mentioned in our 
previous article are uncontradicted by those mentioned in the report. The 
arguments we adduced there are not weakened by any thing the committee 
have advanced. We are content to abide the judgment of an honest and intel- 
ligent community upon the position we assumed. Such a community will not 
hesitate in deciding whether “the low and grovelling consideratioa of dollars 
and cents,” or “high and holier motives” are concerned “ with the merits ” of 

repudiation. A people who call fraud and robbery by their appropriate titles, 
whether commiited by strength or weakness, by dignitaries in robes or vaga- 
bonds in rags, will be indignant at the audacious effrontery which compares 
the repudiators of Mississippi with the patriots of the revolution! Public 
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opinion is not to be altered by vaporing declamation or sophomorical eloquence. 
Until both debt and interest are paid upon the repudiated bonds, the State of 
Mississippi must bear the reputation of an American Alsatia. If all her 
excuse be contained in the noisy report of this feeble committee, it may be 
doubted whether the wickedness of her dishonesty or the effrontery of her 
defence be the more astounding. 


Conression TO A Priest. A work has been published in England, on the laws 
of that country affecting Roman Catholics, by Thoreas C. Anstey, Esq., bar- 
rister. The author draws a distinction between the obligation imposed by the 
discipline of the Protestant church on a clergyman of the established church, to 
silence, as to matters revealed to him in auricular confession, and the obligation 
imposed by the Church of Rome on its priesthood, and seeks to establish the 
point that on legal principle, if not on authority, courts of justice will not com- 
pel a Roman Catholic priest to divulge matters communicated in confession, 
The soundness of this position may well be doubted, and there seems to be no 
good argument for any distinction applying to the case of a Roman Catholic 
clergyman, which does not equally apply to that of a protestant clergyman. In 
our apprehension, a person accused of any crime ought to be protected from all 
sorts of clergymen. ‘ Meddling priests,” who are well-intentioned enough, per- 
haps, hunt up the person accused, and, actuated by a gossiping curiosity, beset 
him with questions, to which, in his despondency and grief, he “ answers indif- 
ferently, he knows not what,” and then the whole is paraded at his trial asa 
cool, calm, and willing confession. Witness the case of Griffin, to which we 
referred last month; and we have always had a suspicion that the extraordinary 
confession of the Boorns, of which an account is given in our present number, 
was to be attributed in no small degree to the efforts of their spiritual adviser, — 
the Rev. Lemuel Haynes. In his memoirs, lately published, it is said that he 
frequently visited the Boorns in jail, when they were awaiting their trial, “but 
he did not discover any symptom of compunction ; they persisted in declaring 
their innocence, with appeals to heaven!” No symptoms of compunction! 
Why should Mr. Haynes be surprised at this, unless he had first settled it in his 
own mind that they were guilty? There are other cases which are familiar to 
the lawyer, and which illustrate and enforce our objections to a frequent inter- 
course between prisoners, efore trial, and this class of persons. Let every pris- 
oner see his spiritual adviser when he desires it, but let him be protected from 
those who go on their own invitation, and are actuated by a dangerous and 
overweening curiosity, which they possibly mistake for a sense of duty. 


Jupce Kent— THE Bar, AND THE “ Rapsie.” At the recent trial of John C. 
Colt before the court of oyer and terminer, in the city of New York, complaint 
was made by members of the bar, that they were actually excluded from the court 
room by the rabble, and it was stated in the newspapers at the time, that a note 
was addressed to Judge Kent, who afterwards referred to the subject in open court, 
and took exception to the word “ rabble,” as used in the note, declaring that he 
recognised no such term as there applied; that “there is people, not rabble ;”’ 
and no measures were taken to secure to the members of the bar their rights on 
being excluded from the court room by the “ people.” From the great respect 
entertained for the learned judge referred to, a hope has been expressed, that the 
statements made in the newspapers in regard to this subject are not true ; but 
we have not seen them contradicted, and it is certain, that much joy was ex- 
pressed, even by respectable editors, at the “seasonable rebuke” given to the 
lawyers by the judge. Our attention has recently been drawn to this subject by 
an extremely well written article in the New World of July 30, in which the 
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whole matter is shown up in a strain of cool and cutting sarcasm, and place; 
in its true light. In a former article in this magazine, on the Bench and 1), 
Bar, the rights of the members of the profession to be protected from many ap. 
noyances, which have existed so long as to almost stand upon prescriptive righ; 
were discussed at some length, and, we believe, to the satisfaction of a larg 
proportion of our readers. But we said nothing of the trouble which ou; 
brethren in New York find it necessary to complain of; we only allude to ; 
now, to express a hope, that the time is far distant when the bar will be cow. 
pelled to call on the bench for protection in the use and enjoyment of their sea; 
from the irruption of the “rabble,” (which, we take it, is a proper term in this 
or any other country,)— and, what is worse, fo call in vain! We will on 
add, what every lawyer already knows, that the judiciary is founded upon, ani 
must receive its support from the bar. A judge, who in silence sees his profes. 
sional brethren insulted by tipstaffs, and excluded from the court room, while } 
tickles the crowd with flattering allusions to their wisdom and probity, wi! 
learn the mistake he has made, ou those momentous occasions when he ne¢ 
the undivided support of the bar, whose seats he has given to those who have 
no rightto them. Forever may the bench, in this country and in every other, 
be protected from those, 
* Who paw the ragged multitude with praise 
Of thei> ingenious care and fervent love 
For preservation of the commonwealth.” 


Ruvope Istanp. The recent difficulties in Rhode Island have been the occa- 
sion of calling up some reminiscences of the past, relative to intestine commo- 
tions in other states of the union, and particularly the troubles in Massachusetts, 
known as Shays’s Rebellion. There is one point, however, to which we hay 
seen no allusion, and to which we think it well to call the attention of those 
citizens of Rhode Island, who complain with so much bitterness, and, we may 
add, with so much justice, of the course of the governors of Connecticut ani 
New Hampshire, in refusing to surrender for trial, Thomas W. Dorr, who is 
accused of treason against the government of Rhode Island. Now, it does not 
appear to be generally known, that the governors of Connecticut and New 
Hampshire are following the example given to the world by Rhode Island more 1/ 
fifty years ago. After the expulsion of the rebels from Massachusetts in 1757, 
they effected lodgments in neighboring states, and thus the commonwealth was 
exposed to a predatory war, which no force could prevent. Aware of the im- 
possibility of conquering a party who could, at any time, secure a retreat in other 
territories, the governor of Massachusetts, at the request of the general court, 
wrote to the governors of the neighboring states, to offer a reward for appre- 
hending the rebels, and to take measures for preventing their receiving any sup- 
plies. From the governors of Pennsylvania, New York, Connecticut, New 
Hampshire and Vermont, assurances were at length received of codperation in 
measures for effectually checking the evil complained of. The answer of the 
governor of Rhode Island, although the first received, did not hold up much pros- 
pect of efficacious measures being adopted by that state, for suppressing the re- 
bellion ; and when a motion was made in the assembly of that state, that a law 
be passed, requesting the governor to issue a proclamation for apprehending the 
rebels, if within that state, it was lost by a great majority; AND ONE oF TIT 
REFUGEES WAS ALLOWED A SEAT WITHIN THEIR CHAMBER. Thus, after a period 
of more than half a century, Rhode Island has occasion to complain of other 
states for following her own example. So true it is, as remarked by an ol 
writer, that “ out of the old fields cometh the new corn!” 
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NEW YORK. 


Che following list, continued from page 192, contains the names of petitioners in 


inkruptey, in the southern 


cerm 


<mith & Ackerman, New York. 


hoa, New York. 


ws, Charles 
pulsory. 

- Firmin, New York. 
t. Jacob, New York, 
ory 

se. Josiah S., New York. 


yster, John L., Brooklyn. 
W York. 
wi New York 





sie, Peter A., 


‘ Richard, New Yor 
° Ames ! late firm 
Stevens, of Dets 


eter, late firms 
Gil & C.; & 
( . Blooming Grove. 


Amasa Norton, N. York. 








irk. Cornell S., Cornwall. 
c, Theodore, New York. 
e, William 
Clarke, New York. 
ton, William, Bethel. 
t eutheros D., 


ck, E 
\ 


Conklin & Co., New York. 


ell, Elijah, New York. 


mmelin, Robert J., Flat Bush. 


inforth, Jonathan, New York. 





nport, Silas, Brooklyn. 

Pliny E., of the late fir 

M. Dewitt & Co., 
forest, John A., 

est, Theodore R., \ 


/ late 


wey, Horatio, late 
J. C. Dewey, Catskill. 
1, Freeman, New York. 
ghty, Albert ti., New Y« 


w & Co., New York. 
iryea, John C., Brooklyn. 


urds, Ogden E., New York 


ter, Samuel H., late Foster & 


aston, New York. 


wier, Nathaniel H., New York. 
I White 


Thomas Hyatt, 


dman, John 


Hillyer, Abraham T., New York. | 


nson 


Niels Christian 
Engelbret, Brooklyn. 


man, Joseph C., late firm of 


T., Newburgh, 


com 


MeGill, C, 


M., late > taples 


New 


klin, Enoch, late firm of I 


New Y« 


forest, 
Sons & Co., New York. 
irm of H, & 


rk. 
w, Horace H., late firm of Josiah 


ett, Ransom, late firm of Tel 
r& Garrett, New Baltimore 
Griswold, Sherman, Austerlitz. 
K., late firm of 
J. K. Goodman & Co., N. York. 


Ogden, Edward, late 


Holger) Pelham, Nathaniel 


Hicks, Renjamin J., Pine Plains. 
Herwick, Charles, New York. 
Howland, Gideon, New York. 
lopkins, Gerard, New York. 


ns, David G., Lexington. 





Uriah H., and as one of 

the late firms of Cromehen & J. ; 

é& Cromehen, De Youry & J. 
ew York. 


, New Yor! 


arvis, James 





a ndrew, late firm of Rob 
ert Smith & Co., New York. 
Antoine B., New ‘York 

J nson, William, late Johnson & 


Co., Newton. 


K sley, David D., New Yor 
lorace. New York. 


Kissam, Renjamin M., late firm of 


Rowden Kissam, New York. 
ball, William E.. firm of Kim 
ball and Redfield, Brooklyn. 
Lijehenhim, Solomon &S., other 
' ~vlomon Wolfson, New 


Lawrence, Friend, firm of Law 


! e and Draper, New York. 
mbert, kdward A., New Yor 
ittle, nathan, New York. 

sudlow, Edward H., New York. 
eroy, William H., Flatbush, late 


firm of Leroy & Co., of New 


York; and A, G. Norwood of 
New Orleans, New Ye 
Lawrence, Charles w York. 
Lansing, Richard R., New York 
Lansing, Corne s, late Lansing 
\ 1 } Voy 
I n, Wm. G late firms of I 
I tl \ on i La 
A&W.G \ New York 
ills, Elisha, New York 
VicKnight, Charles G., New York 
VMeGe r¢ Wil i larrvtown 


compulsory. 
, Phineas G Nev 


firm of 
orwood, Macy & Hall, New 


firm of Og 
New York. 


den & Callend 
Parker, Daniel P., Brooklyn. 
Packer, Eldredge, late 
Gardner & Packer, New 
Milan 


York. 


Parsons, Jotham, Brooklyn. 


firm of 


district of New York, from July 19 to August 17. 


Phillips, Mero, New York. 
Richards, Thomas F., late firm of 
White & Richards, New York. 
Redfield, Charles, Jr., firm of Kim 
l ill Red ield, New York. 
Rockwood, Henry U., late H. O, 
R kw d & Co., New ¥ x. 
nu, Henry P., New York, 
Kogers, George J., late firm of 
& Brothers, New York. 
Richardson, Johu, New \ork 


! , Ezekiel, late m of Ar 
" & Shailer, New York 
| n, VV 1 H., New York 
! Jol late firm of X 
E.. & motis Co ve York 


tt, Gento ¢ vew York 
rwood Burritt late Gray, 
saery l, Co., New York 
mitl hn Uarper, v \ 
, \ 
cl er, | », Greenburgh. 
I a lliam, New 
i s, Hen v. ew \ \ 
I Vv, ‘ ge M late firms of 
lracy uld sa iracy, Gould 
‘ vew Yor 
Van Amringe, Augustus, New 
Yor 
enti Peter, New Yor 
\ eul Jy late firm of 
A. Vining f Wevn t! 
v Ve 
k b, N. York 
. I ivn. 
Vhite, is, Milan 


1, Moses Q., Brooklyn. 
slow, Philip 'l'., New York. 

\ , Alexander W., N. York. 

White, Joseph T., late firm of 
New York. 

firm of Merrill 

st, New York, 

inslow, Isane, Jr.. ) late firm 

Vinslow, of J. & 


. S. Winslow, Brooklyn. 


Thomas &., \ 


Williams, John. Brooklyn. 

Vood, James B., New York. 

Wood, Jamea, Mount Pleas 
ood, William, ant, West 

Wood, Samuel, Chester C’ty. 
Ifson lomon, see Lijehen 
him. 

Wood, Isaac J., late firms of Mal 
com & W Watson, W. & 
Co. of New leans nd Wood 


& Wilson, of New York 
Wheeler, Andrew ©.,, lat 

Andrew C, 

New York. 
Wolfe, Samuel M.. Brooklyn. 
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The following list, continued from page 191, contains the names of petitioners jn 
bankruptcy in Massachusetts, from July 20 to August 20, inclusive. 


Alden, Charles, Randolph. 
Andem, James, Brookline. 
Arnold, James, Boston. 
Ayres, Galon, Enfield. 


Bangs, Sylvester W., Montague. 

Baitles, Edwin, Boston. 

Baker, Cushing, Boston. 

Bates, John H., Roxbury. 

Bishop, Henry H., Charlestown. 

Beverley, Joseph, Williamstown. 

Blood, Noah O., Concord, (com 
pulsory.) 

Bott, James, Salem. 

Beers, Marshall, Woburn. 

Burbank, Otis, Roxbury. 

Brackett, Rufus, Newton. 

Bryant, ‘Thomas, Jr., Boston. 

Briard, Moses, Lynn. 

Burpee, Joseph E., Cambridge. 

Burnham, Asa R., Dracut. 

Bruce, Dexter, Littleton. 

Butler, Charles, Shirley. 

Brown, William H., Barnstable. 

Baickman, Edwin, Stoneham. 

Powers, John, Lowell. 

Baker, amuel R., Lowell. 

Balkan, Cyrus, Dorchester. 


Choate, Paul, Rockport. 
Chapin, Ebenezer I’., Milford. 
Collins, Moses, Boston. 

Cutler, Marshall J., Boston. 
Clark, Simeon P., Easthampton. 
Capen, Andrew, Jr., Boston. 
Chapman, Daniel, Springfield. 
Carpenter, Charles, Dudley. 
Cole, Isaac W., Shutesbury. 
Church, Luman, Lee. 


Damon, Isaac, Northampton. 
Day, William, Lowell. 

Davis, William J., Boston. 
Davis, Barzillai, Bradford. 
Dennis, Samuel C., Watertown. 
Dodge, Manning, Ipswich. 
Dole, John, Boston. 

Dudiey, Uliver H., Boston. 


Ellis, Nathan B., Sandwich. 


Ford, John H., Lowell, 

Fuller, Francis A., Boston, (com- 
pulsory. 

Fairbanks, Asaph, Buckland. 

Fletcher, Nathan, West Newbury. 

Fisher, Francis W., Wrentham. 

Ferguson, David, Lowell. 

Fuller, Edward 8., Uxbridge. 


To our READERS. 


!Gardner, Jason C., Leverett. 
\Graves, Ashley, Sunderland. 
\Guild, Isaac, Lowell. 

tibbs, George H., Greenwich. 


Olney, Joseph, Adams. 
Osgood, Ezekiel, 2d, Marlborough. 


Phillips, Ezra, Hanson. 


Gross, George, West Bridgewater. Parker, Joshua, Mariborough. 


Green, Samuel N., Roxbury. 

| Gassett, Silas B., Worcester. 

Goldsbury, John, Cambridge. 

Griswold, Matthew, West Cam 
bridge. 


Hoyt, Ebenezer, Boston. 
Hayward, Arnold, Boxborough. 
Hall, Richardson, Greenfield. 

| Hammond, George, Boston. 
Hatch, Thomas, Hanover. 
Hussey, William M., Fairhaven. 
Handy, Roswell, Coleraine. 
Hawks, Elbridge G., Lynn. 
Halcomb, Anson M., Westfield. 
Holden, Nalium, Leverett. 
Hodges, Isaac, Boston. 

Hayden, Patrick H., Boston. 
Jones, William, Goshen. 

Joy, Noah T., Pepperell. 


King, Lewis, Monson. 

Kimball, Alvah, Boston. 

| Keith, Lysander, Williamstown. 
Kriger, John, Adams, 
Knowlton, George, Rockport. 

| King, Henry, Chelsea. 

Kelley, Alvah, Boston. 


Leach, James, Jr., Southborough. 


Lane, Ephraim, Marshfield. 
Lane, Alexander P., Lexington. 


Lewis, Asa W., Randolph, (com- 


pulsorg. 
Lapham, David, } 
egy » | Adams. 
|Lapham, Daniel P., \ 


Landon, Reynolds, Marlborough. 


Littlefield, James, / ¢ 

. : g > 
Littlefield, Darius, \ toughton 
Lindsley, Joseph C., Boston. 


‘Mason, Martin, Lowell. 
Morison, Benjamin P., Chelsea. 


Perry, Joseph, Dudley. 
Parker, John D., Boston. 
Parsons, Edwin, Boston. 


Randall, Cyrus, Easton. 

Root, Otis, Montague. 

\Reed, Noah, Abington, (petitioned 
to withdraw.) 

Remington, William H., Bostor 

Rickett, John H., Worcester, 
compulsery.) 

Rice, George M., Worcester. 

Rider, Charles C., Cambridge. 

Redding, Ebenezer H., Gloucester. 


Sartell, Nathaniel P., Pepperell. 
Shedd, John D., Pepperell. 
Stevens, Edward C., Boston. 
Sanborn, Harriet, Lowell. 
Shaw, Joseph, Middleborough. 
Smith, Albert, North Bridgewater. 
Smith, Eli M., Ludlow. 
Smith, Martin, Westhampton. 
Sargent. Joseph, Boston. 
Skerry, Samuel H., North Brook 
field. 
Smith, Eliazer, Williamstown. 
Silloway, Nathaniel A., Boston. 
Snow, Willard, Jr., Paxton. 
Seabury, John, Southbridge. 
Simmons, Benjamin, Boston. 
Searle, Jesse, Southampton. 


Taylor, Fitch W., Charlestown. 
Taft, William 8., Charlton. 
Thompson, William &., Boston 
Thomas, Josiah A., Framingham 
Thayer, Ansel, Braintree. 
Thompson, Benjamin B., Lowe!! 
Tyng, Charles, Newbury. 


Walker, Jacob, Shirley. 
Wardell, Charles, Andover. 
Whiting, Phineas, Lowell. 


Mace, ‘Timothy L., Northamp- Whiting, Prentiss, Uxbridge. 


ton 
Matson, Austin, Cambridge. 
Mungan, Austin B., Boston. 


| Newman, George, Boston. 
Nutter, Richard, Boston. 


)Overton, Alfred, Hingham. 





Weeks, Henry W., Springfield. 
Whitcomb, Nathan W., Jr., Fit 
burg. 
Weeks, Alvah, Warren. 
Weymouth, Simeon, Woburn. 
Wheeler, Elisha, Jr., Boston. 
Whittemore, Aaron E., Roxbury. 
Wilson, John, Boston. 


The question as to the rights under the bankrupt law, of those 


persons who owe debts in a fiduciary capacity, has been argued before the circuit court 


4 , . ind . . 
in Boston, and we shall print the decision as soon as it is announced 


in various aspects, has come up in Virginia, Ohio and Missouri. We have the decision 
which was made in Virginia, and measures have been taken to obtain the others. 





The question, 


